NOTICE

February 21, 1980

T0: NEWS MEDIA
OREGON STATE BAR BULLETIN

FROM: COUNCIL ON COURT PROCEDURES

University of Oregon Law Center

Eugene, Oregon 97403

The next meeting of the COUNCIL ON COURT PROCEDURES will be
held Saturday, March 8, 1980, at 9:30 a.m., in Judge Dale's Court-
room, Multnomah County Courthouse, Portland. At that time, the

Council will decide which rules of Oregon pleading, practice, and

procedure are to be considered by the Council during the 1979-81

biennium,
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NOTICE

The next meeting of the Council on Court Procedures has been

rescheduled from March 8, 1980, until April 12, 1980. The meeting

will be held in Judge Dale's Courtroom, Multnoman County Courthouse,

Portland, Oregon.
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The next meeting of the Council on Court Procedures has been

rescheduled from March 8, 1980, until April 12, 1980. The meeting

will be held in Judge Dale's Courtroom, Multnomah County Courthouse,

Portland, Oregon.

i i it it

NOTE TO COUNCIL MEMBERS

FROM: Fred Merrill

The reason for rescheduling the meeting is to allow subcomit-
tees more time to complete their work. There is also some question
whether we would have any of the reactions from the various groups to
whom rule drafts have been submitted before April.



COUNCIL ON COURT PROCEDURES
Minutes of Meeting Held April 12, 1980
Judge Dale's Courtroom
Multnomah County Courthouse

Portland, Oregon

Present: Carl Burnham, Jr. Charles P.A. Paulson
John Buttler Frank H. Pozzi
Austin W. Crowe, Jr. Val D. Sloper
Wendell E. Gronso James C. Tait
Laird Kirkpatrick Lyle C. Velure
Berkeley Lent William W. Wells
Donald W. McEwen David R. Vandenberg, dJdr.

Absent: Darst B. Atherly Garr M. King ..
Anthony L. Casciato Harriet R. Krauss
John M. Copenhaver Robert W. Redding
William M. Dale, Jr. Wendell H. Tompkins

WiTtiam L. Jackson

The meeting was called to order by Chairman Don McEwen at 9:30 a.m.
in Judge Dale's Courtroom in the Muitnomah County Courthouse, Portland,

Oregon.
The following guests were in attendance:

Rex E. H. Armstrong
Burl L. Green
Clayton Patrick

The minutes of the meeting held February 16, 1980, were unanimously
approved.

Judge Buttler reported for the subcommittee considering Rules
74 - 87 that the subcommitee was continuing to seek comments relating

to the Lacy draft.

Austin Crowe stated that the class actions subcommittee had deter-
mined that it might be more appropriate to have one hearing dedicated
to class actions sponsored by the whole Council which would satisfy the
requirement of a public meeting and would also give sufficient background
to the Council as a whole, as well as the subcommittee members, regarding
any proposals relating to any changes. Mr. Crowe also reported that the
majority of the committee felt that the Council did not have the power to
provide for attorney fees in all class actions.

After discussion, the Council decided that the public hearing to
hear views concerning proposed class action changes should be held Satur-
day, June 14, 1980, commencing at 9:30 a.m., in the County Commissioners'
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Meeting Room, Room 602, Multnomah County Courthouse, Portland, Oregon.

Austin Crowe stated he had received materials from William M.
McAllister relating to proposed amendments which had been given to the
legislators during the 1979 Tegislative session.

For summary judgments and third party practice, Chairman Don
McEwen stated that some members of the subcommittee had met. He reported
that Garr King was unable to attend the Council meeting but had submitted
a letter opposing third party practice. He stated that four persons had
concluded that summary judgment practice is working even though there
are some abuses and made no recommendations.

The Council discussed the various aspects of third party practice.
Judge Sloper moved, seconded by Charles Paulson, to abolish third party
practice. The motion failed, with Judge Sloper, Wendell Gronso, David
VYandenberg, Charles Paulson, and Frank Pozzi voting in favor of it.
Justice Lent and Judge Wells pointed out that their negative votes
did not reflect their views on the merits but they wished to have further
information about problems and possible solutions.

It was suggested that a letter be written to the presiding judge
of each judicial district to obtain their views conerning third party
practice in their courts. It was also suggested that data representa-
tives of all 1iability insurance companies in the state be contacted
to secure computerized data relating to third party practice costs.

The Executive Director was asked to prepare a background memorandum
regarding expenses involved with third party practice and summary judg-
ments in the federal system and other states and any proposed modifica-
tions to the existing practices.

Lyle Velure reported a possible problem with 36 B. He stated that
in the Medford area attorneys are receiving interrogatories requesting
the identity and location of all persons, including expert witnesses, who
have discoverable material. It was suggested that a letter be written to
the chairman of the discovery subcommittee concerning the matter.

Burl Green spoke in opposition to the proposed rule on experts,
stating that he felt it would be impossible to obtain testimony in medical mal-
practice cases or in any professional negligence case. Clayton Patrick,
representing Oregon Trial Lawyers Association, spoke in opposition to the
proposed rule on disclosure of expert witnesses. A copy of a letter from
Mr. Patrick to the Council members was distributed to the Council members.

The Executive Director also reported that letters had been received
from Jere Webb and Kim Buckley commenting on expert discovery.

A motion was made by David Vandenberg that the draft of the amend-
ment to 36 B. relating to the discovery of the names of expert witnesses
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not be adopted. Charles Paulson seconded the motion. The motion passed
unanimously.

Rex Armstrong spoke in opposition to changing proposed ORCP 68 to
require that attorney fees arising from a contract right be pled in
the complaint and submitted to the jury. It was decided to defer any
action until the next report of the subcommittee considering that por-
tion of the proposed rule. It was also suggested that they consider
carefully the procedure for hearings or affidavits for default judgments.
The Executive Director distributed a critique from the Oregon State Bar
Procedure and Practice Committee relating to proposed ORCP 67 - 73. He
also reported that he had received comments from that committee relating
tg]proposed ORCP 75 - 87 and would distribute that critique to the Coun-
cil.

The Council discussed the material relating to expense statements
furnished by the State Court Administrator's Office. The Executive
Director stated that while the Council was not strictly bound by the
Executive Department guidelines, it would be advisable to adhere to them
except in unusual situations.

The next meeting of the Council is scheduled to be held Saturday,
May 10, 1980, at 9:30 a.m., in Judge Dale's Courtroom, Multnomah County
Courthouse, Portland, Oregon.

The meeting adjourned at 12:05 p.m.

Respectfully submitted,

Fredric R. Merrill
Executive Director

FRM:gh



MEMORANDUM REGARDING
the

PROPOSED UNIFORM CLASS ACTIONS ACT

'On August 15, 1976, the National Conference of
Commissioners on Uniform State Laws at its Annual Meeting
in Atlanta approved a proposed Uniform Class Actions-Act_

{or Court Rule). The Conference submitted this proposal to
the American Bar Association House of Delegates at the 1977
Midyear Meeting in Seattle. After discussion it was deferred
to the Annual Meeting in Chicago in August. There, after full
discussion, thes House of Delegates voted 139 to B2 not to
apprcve the proposed Uniform Act.

The Pr;posed Act (or Court Rule) should bes opposed
because (a) it is neither necessary nor appropriate to.single
out this area of litigation procedure for uniform treatment in
all states, and (b) this particular draft statute contains
many ambiguities and unsound and inappropriate provisions and
would reguire extensive revisions even if a uniform statute
were considered appropriate on this subject.

Class action litigation is exploding. Indeed, it
has been exploding for the past decada. A review of docket
entries in tha Southern District of New York for the period

1976 through 1971 discloses that class actions almost tripled

MEMORANDUM - WILLIAM McALLISTER
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over those five yvears.l A review of the cases filed in the
United States District Court for the District ol Columbla

etween 1967 and 1972 reveals even more startling figures.

Class actlons increased by almost 800%.2 Three years ago

Judge DlMedina noted that:

"Class a2ctlons have sprouted and multiplled like

the leaves of the green bay tree. No matter how

numerous or diverse the so-called class may be or
how impossible it may be even tc compensate ths:

individual members of the class, & champlon steps
forth." Eisen v. Carlisle & Jaccuslin, 479 F.24

1005, 1018 (24 Cir. 1973), aff'd, 517 U.s. 136

(1974).

In the three years since Judge Medina felt Impelled to com-—
m=nt on thes prolifefa%ion cf class actions this procedural
device has bécome gven more pervasive.
The. Increased interest in the class action pPro-
cedure dates from the 1965 revision of the federzl class
tion rule, Rule 23 of the Federal Rules of Clvil Procedure.

Since 1955 2 number of states have revised their own class

action procedures3 or had them z2ltered by judiclal fiat.u

1 Report a2nd Recommendations of the Speclal Committee on
Ru.z 23 of ths Faderal Rules of Civil D“ocedure 2t vz. 13,
Amzrican College of Trial Lawyers (iareh 15, 1972).

2 (Class Action Study 2t pg. 5, Committee on Commerce of
the United States Senate (GBd Congress, 2d& Session, 1974)
{(Doc. No. 33378).

-

3 E. g., Massachusetts, New Jersey, and New York.

4 E. g., Frankel v. City of Mlami Beach, (Sup. Ct. Fla.
Sept. 23, 1976) (Docikat # 73-962), Duar v. YellowCeb Co.,
67 Cal. 24 695, 433 ~.24 732, SQ C__. Rptr. 724 (1567).

2



Although most states have some form of class action
cevice, the great majority of class actions have been broﬁght
in federal courts. There are three reasons for this: (1) the
Federal Rule is more liberal than most of ths state statutes
or rules, (2) federal courts have nationwlide jurisdiction,
while state courts hzve a more limited jurisdiction, znd (3)
the Yederzl Rule 1s generally far betuev known than the stzte
statutes or rules. As a result, thers has been no rush to the
state class action device. Even the Supreme Court's decisien
requiring trat each class member individually must satisfy the

$10,000 jurisdictional prereguisite, has not substantially in-
creazsed the number of state class acylons.5 However, the
Uniform Act would substantlally remove these elements favoring
a federzl forum. Once the Uniform Act begins to be adopted,
class 2ctions in stazte courts will no doubt increasz geo-—
metrically.

It is difficult to see why there 1s any necessity
to have uniform state class azction procedures throughout the

country. The situation entirely lacks the element so inno_u-
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where uniformisy is of great assi
‘transactions.with confidence as to their vealidity and erfect

on 2 broad scale. But why 1s there zny more need for state

5 Zahn v. Internestional Paper Co., 414 U.S. 291 (1973).
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uniformity as to class actions than non-class actions? .Why

ls there azny more need for uniformity than in the case of

statutes of limitations, discovery procedurss, rules of

evidence, size and required vote of civil Juries, zppellate

review or other litigation procedures?

It mey also be noted that even now there 1s no

great diverslty between the states as to class action pro-

cedures. Only & few types are in existence - those based

on the present6 or former! Federal Rule 23, those based on

the

-y

ormer New York Field Cocds provision8 and those basesd on

Alabamz,-R. Civ. Pro. 23; Arizona, R. Civ. P. 23 (Supp.
1973); Coloradd, R. Civ. P. 23; Delaware, 106 Del. Code
Ann. 23; Idaho, R. Civ. P. 23; Indiana, R. of Trial

Proec. 23; Xansas, Stat. Ann. § 60-223 (1976); Xentucky,

R. Civ. P. 23; Massachusetts, R. Civ. Pro. 23; Minnesota,
Mimt. £E. R. 23; ilsssel, B. Cl¥. Pré. & 52.0071 Montens,
R. Civ. Proc. 23 (Supp. 1975); Nevada, R. Civ. P. 23;

¥ew Jersey, R. Civ. Proc. 4:32; New York, C.P.L.R. Art. §;
Nortk Dakote, R. Cilv. P. 23; Ohlg, R: Civ. P. 23; Oregon,
Lew Chap. 359 (1973):; South Dakota, S.D. Comp. Laws § 15-6-23
(Supp. 1976); Tennessee, R. Clv. P. 23 (Supp. 18753; Utah,
R. Civ, Pro. 23; Vermont, R. Civ. Pro. 23; Washington,
Rules of Pleading, Pracilece and Procedure 23; Wyomlng, R.
Civ. P. 23.

Alaska, R. Civ. P. 23; Georgla, Ga. Code Ann. § 81A-123
(1972); Iowa, R. Civ. P. 42; Louisliana, Code of Civ, P.

Ar:t. 591 (West 1860); lichigan, Cen. Ct. Riles 203; MNew M=xic
R. Civ. P, 23; Texas, R. Civ. P. 42; West Virginia, R. Cilv.
P 23s

Arkansas, Ark. Stat. Ann. § 27-80% (1662 Replzcemsnt);

‘California, Code of Civil P. § 382 (West 1955); Connecticut,

Conn. Gen. Stat. Ann. § 52-105 (West 1960); Florida, R. Civ.
P. 1.220; Malne, Rules of Ct., Rule 23 (1576); Nebraska, Re-
issu=2 Rev. Stat. § 25-31¢ (1943); North Caroline, Gan. Stat.
Ann. 1A-1, Rule 23 (1969); Oklahoma, Okla. Ct. Rules & Pro.

§ 12-223 (1975); Pennsylvaniz, R. Civ. P. 2230 (1970); Rhods
Island, R. Civ. P. 23; South Carolinz, Code of Laws of S. C.
Ann. § 10-205 (1962); Wisconsin, Stat. Ann. § 2860.12 (1957).
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comnon lawd — and the very distinct trend is toward adoption
by more and more staies of the equivalent of the present
Federal Rule 23. Thus a wholly new Uniform Class Actions Act
Seems unnecessary.

In the absence of any definite and substantial
advantages to be gained from a uniform statute, the indi-
vidualityof state policy within our federal system should not
be disturbed.- It 15 difficult to ﬁerceive such advantages
in adopting uniformity of procedure in aléingle isolated type
of litigation.

The 1966 federal class action rule is the most
used of the varilous class action procedures. That rule,
however, provides 2 mere outline of the class aétion;pro-

5, In effect, only a2 set of highly gensralized

e

cedursa. It_
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York has described the present Rule 23 as simply "2 broad
outline of general policies'.
"The Rule - quite.deliberatelj, I think ~ tends to

ask more questions.than it answers. It's neither
2 set of prescriptions nor a blueprint. It is,

rather, a2 broad outline of general policies an
directions. As the commentators have sa2id, it con-
fides to the district judges 2 broad range of dis-
cr=tion.  And this means, as you all know s0O well,
not that we're about to get drunx with powser, but
that we've been challenged to pilece out a2 hugs bedy

 E.g., People ex rel. Aramburu V. City of Chicaeo, 73 Ill.
App.2¢& 184, 219 N.E.2d 548 (1966); Evans v. Progressive
Casuzlty Insurance Co., 300 So. 2d 149 (Miss. 1S7EL).




¥e ¢

ol procedural common law by giving 211 the hard labor
and creative imaginztion we can muster for this pur-—

pose." (FootnOue omitted.) [Frankel, Some Prelimin \ary
Ouservations Concerning Civil Rule 23, 43 F.R.D. 39
(1568) 1.

Over the past decade numerous federal Judges have,
in fact, followed Judge Frankel's advice and expendsd vast
amounts of both hard labor and creative imagination in apply-
ing the principles outlinad by Rule 23. The Commissioners,
however, have declded on a different approach: Although they
generally bease thelr proposed model statute on Rule 23 z2nd tha
cases interpreting 1it, they have produced a2 detailed blueprint
rather than simply & set of guldelines. They have thus given
up the relative simplicity and brevity which has_characterized
previous clzss action statutes and rules in favor of a highly
complex statute of 22 sections.” A tabular ccmparison of the
1ew Uniform Act wilth the présent Federzl Rule 1s annexed zs
Appendlix A. As will be seen 1n that Appendix, the proposed
Uniform Act very subsvtantlially liberalizes the class action
device in faveor of plaintiffs, but 2lso contains numsrous
ambiguitiss and provislons of gquestionesble soundness and doubt-
ful constitutionzlity.

Each new class actlon statute has beesn longer, more
complex and less stringent wilith respsct to class certi

than its predecessors. The 1849 amendment to the Fleld Cods,

F



2 single paragreph, made class certification less difficglt
than it had been originally under the common law. The 1938
version of Rule 23 covered 2 page and & half and made class
certification considerably easier than under fhe Field Code
The 1966 amended Rule 23 was 2 1ittle over two pages in
length and made class certification easier still. Now," the
Uniform Class Actioﬁs Act is many times the lengih of Rule 23
and even more charitable to class representatives thzn was
Rule 23.

That the detzil and complexity'cf the Commissioners:
propesed model statute will result in uniformity may be desirable
but cannot bes e&pected. The area of human experience over wnich
the class action procedure must function is'simply top vast to
expect uniformity even within a single jurisdiction. The

ioners heve attempted to insure uniformity by creating
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2 detzlled statute in the tradifion of the Uniform Commercial
Code. It mzy be doubted whether this ettempt will succeed.

What seems more predictzble is that the Uniform Aet will further
1iberalize the zvailability and scope of class actlion procedur
which are a2lready so broad zs to be subject to abuse and to con-—
*“H
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nropervionace

U'I

stitute 2 burden on defendantis olven any
legitimate purpose to be served for plaintifis.
This 1s not to say that ths proposed Unifora Act 1s

totally without redeeming features. It contains 2 number of

~
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constructive provisions which are recognized and discussed in
Appendix A.

It 1s the Committee's view, however, that these
construective p“0v151ons of the Uniform Act are more than counter—
balanced by those which would further cc mplicate class actilon

litigation to the substantial advantage of plaintiffs z2nd dis—
advantage of aefendants.

' The opt~out provisions of the Uniform Act are ob-
Jectionable. The Act purportedly permits members of classes
which the Federal Rule would have certified pursuant to § {(b)(2)
as well as § (b)(3) of Federal Rule 23 to exclude themselves
from the clasé.A"However, § 8(2) of the Uniform Act prohibits
class mexzbers from opting out of .the zction if 2 Joint or com-
monn interest exlists among the class membars. Since every class
wlll have some jolnt or common interes:i, this provision would
effectively prevent any class membder, of whatever category,'froﬁ

opting out of class actions of any category —- even those in

which the Federazl Rule permits 2 class member to exclude himself.

This is not the only objection tc the opt-out pro-
vislons. The Uniform Act flztly prohibits any member of a
defendant cless Trem optlng out. . I[§ 8(&8)J. Plasintirff class

members zre, of course, generally permitted to opt out.
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Defenznt class members should have thz2 same right. Under

Hy
1

the Federal Rule a company which is a memﬁer of 2 defendant
class may choose to_femain in the actlon and bBe boundé by the
result or may decide to opt out. This would no longsr ba
possible under the Uniform Act. Furthermore, defendant ciass
members are not the only class members éeﬁiéd %he-riéht of
exclusion under the new Act. Even a plalntiff class member
mey not opt out if there is 2 counierclzim pending zgainst
either him or his cless. [§ 8(ze)]. Thus an zbsent class
member meay be wedded to the action.just when he hés the most
reason for excluding himself.

Pernaps the most objectionable provision of the
Uniform ket is Section 6. That section operates to sxtend
the court's’ jurisdiction to encombass class members resident
anywhere 1n the country and possibly anywhere in the world.:
The result of this section would be to provide & state court
with essent ialWy the territorial Jurisdiction Qf a federzl
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guestion, diversity and juriscictional -zmount raguirsmencts,
thereby increasing the potentlal liability of the defendant
under state law meny times over. Furthermore, the constitutlionalit

of the provision is highly doubtful. See Pennoyer V. N=ff, 95

V.8, 714 {1877 )«
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A class should never be certified in an action which may turn
into a2 procedural nightmare by use of impleader nor where a
substantizl number of class members could never be identified.
Any Uniform Act should also provide for a non-soclicitztilon
or non-ceommunication order to prevent the plaintiff from
communicating with the putative class prior to certification
Such orders are recommanded by the Mznual For Complex Litigation
§ 1.15%,

Certain other provisions might be added to the
Uniform Act %o reduce the number of frivolous or unmanagzable
class actions which are brought. The Act could reqgulre that

2 class may be certified only if the representative plaintiffs

defendznt clzss. A provision prohibiting lawsuits 1In which

a class of plaintiflfs sues a class of defendants should also be
considered. Double. class actions generally cause difficult
manzgement problems prior to trial and almost Ilnsuperable
problems during trial. As one district court judge remarked
in discussing problems of manegezbility:

Pthe capacities of s2ven the best judges and
jurors to absorb the.factuzl situatior
presented ars finite and the capacity of a
courthouse does not begin to reach that of a
collseum.' Hettingzr v. Class Sp=cialty Co.,

Inc., 59 F.R.D. 286, 294 (N.D. IlL. 13737

O

101t has been so held unaew Rule 23, E.g., LeMar v. H. & B.
Novelty & Loan Co., 489 F.2d &6l (9un Cir. 1973). There are,
however, declisions to the contrary.

i i
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Finally, any Unifgim Act should provide thaéfthe party an
the losing side of the class certification motion shall be
immediately liable for costs and resonable attorney’'s fees.
Other desirable additional provisions are suggested in the
"Commants"” section of Appendix A.

In sum, the proposed Uniform Act or Court Rule
should be opposed because of the absence of any need for
singling out. this particular litigation procedure for uni-
formity among the states and because of the unsound provisions

referred to above and in Appendix A.

12



"‘APPEHDIX A

TABULAL COMPA.ISON OF THE UNIFORM
CLASS ACTIONS ACT WITH RULE 23 OF
TIIE FEDERAL RULES OF CIVIL PROCE-
DURE,



Section 1

{1)

Scetion 2

{a)

UNIFORM ACT

One or more wemwbers of o clozo
way sue or e sucd as repre-
scotative parties on behalrl
of all in a class oction 11

The class 15 so numerous or
so_constituted that joinder of
all members, whether or not
othervise reguired or permitied,
iy iwpracticable.

{a)(1)

There is o questlon of lav er
fact cownon Lo the closs.

{a){2)

Urdess deferred by the egury, as
soon as practicuble after the
commencement of o closs sctlon the
court shull hold a hearipg ond
determine whelher or not the
action i3 to be malitalped, g o
cluss nction and by order

certify or refuse to certify the
ection ag a class action,

(e)(1)

One or more members of a ¢lmes
may sue or be sued as reprecunta—
tive parties on behalfl of all
only if :

The cluss 13 so numeroys that
Jolnder of all membery is
{uprocticable.

There are guestions of law or
fact common to the closs,.

As soon ag procticable after the
comuencement of an netion

brought as & class action, the
court shall determine by order
vhether it is to be so maintained,

COMMENTS

The phrase "so constituted” in the Uniforw Acht may
elfmluoate or dilute the numerosity requirement. The
phrase "whether or not otherwise required or permitted"
in the Uniform Act seems to authorize class certifleca-
tion in cases in which the class members could not,

by law, have been Joined individually.

———

Pursuant to the Uniform Act, n slngle common question
will support certificotion. The Federul Rule is more
stringent, requiring wore than one common question,
See TA Wright & Miller, Federal Proctice mnd Procedure
§ 1763, ut poge 603-0k (13t ed, 1972).

The phrase in the Uniform Act "unless deferred by the
court rey permit the Judge to defer closs determivnation
until after trial. Pursusnt to the Federal Rule this
cuan be done, 17 at all, only with the consent of all
partles. Kotz v. Carte Rlanche Corp., oG F.2d Thy

(34 cir, 297h) {en vanc). IT closs determination vere
defleryved untll after trial, neither purty would be

sble to Judge the importence of the case. Helther
party would be able to test the closs determinatlon

by meons of an interlocutory appeal end the party
urging the elass could wvoid liability for notificatlon
cxpenses until after a determination on the merits.




URIFORM ACT

tion 2 (cont'd)

)

b.

(1}

(2}

e}(1)

c)(2)

The court moy certlfy.un action
as o clags action 1f 1% findn
that

The conditions under Secetion
1 have been sotisficd.

A elans action ohould be
permitted for the folr and
efficient adjudicotion of
the controversy.

The representative partles
fairly and adequately will
protect the interests of
the class,

If eppropriate, the court moy (1)
certify oo action ny a claos
action viLh reszpect to a
particular clnim or issuc.

Certify an oction ns a claoa
sction to obtaln one or more
forms ol rellef, cqulitable,
declaratory, or monetary.

(v)

{v)

(v)(3)

(a)(W)

(e (W) (A)

RULE 23

An oction ma} be maintainable
as o cless action if

The prercquisiten of subdivision .

{a) are satinficd,’

Phe court {inds that the questlonm
of law or fuct common to Lhe
members of the class predominnte
over any queatlons affecting only
individual members, ond that a
glasn nction Ja guperior to other
availnble mekhods for the Tnir

and efficient adjudication of the
conktroversy. '

The representative parties will
Tfairly ond odeqootcliy protect
the intercotns of the e¢lass.

An action may be brought or main-
talned an a clnss scllon wibh
respect Lo particular insucs.

No equlvalent provlnlon.

.only one of these requiremenksa:

COMMENITS

Sectlon 1 of the Unlform Act does not coataln the
typieallty ol elpims or defcnses requlrement found

at pubdiviotlon {a)(3) 1a the Federsal Rule. Helther
does it contaln the representatlionsal adeguacy requlre-
ment found abt {a}{h) in the Fodernl NMule. However,
£his requirement may be found at cection (2){b}{3])

in the Uniforuw Actk.

The Uniform Act ip Jess atrinpent te the extent that

1t does not require Lhe c¢lens nction to be the

supcrior method of proceeding and Lo Lhe cxtent

thot 1t does not requlre a predomlnance of common
questions. MHowever, the Fedrnral Bule 1a lesy strinpent
to the extent that Lhls provision 1s one of three
alternate requircments. The proposed class need nect

(b}1), (b)(2) or
{vi(3).

The Unlform Act ia morpg 1iberpl o whatever extent the
term "claim" ls interproted to meon someching not
comprehended by the term "lssue”.



UNTFORM ACYT

Bection 2 (cont'd)

A

Section 3
{a)

(a)(1)

Divide a elass Into subelmsses and
treat each subeloss a8 o clasa.

(e}{l)(n)

In determining whother the class {v)(3)
should be prrmitted for ihe foir

ond efficient adjudication of

the controveray, ss appropriotely

limited under Section 2(e), the

court shell eonsider, end glve

spproprinte welght to, at least

the lollowing factorsy.

Whether o Jolnt or common interest
exlats among wenbers of Lhe c¢lass.

BULE 23

A e¢lnss may be divided inte
Bubclasses and ench subclass
treated as a claag,

The matters pertinent to theo
{indings ineclude:

Ho equivalent provision,

COMMENTS

The Unlforms Act provision appliecs to nll clags
nctions while the Federal Rule provicion appliea
only to those class actions relying on section

(b){3), the superiority and commonality scction.

Doth provisions Imply that other fectors may be
considered.

This econsideration ia probably redundont since one
wvould expect Lt to he comprehended by Lhe require-
ment of 2(b}{(3) that there exlst rcpresentational
adequocy. To some extent it probably duplicates

the intent of subsection {a}{(3) of the Federal Rule:
"the clalms or defenses of the representative
porties are typlenl of the clanlms or deflenses of the
claims.” Nowever, thot provision wes a requirement
rother than a foctor to be considersd. Probably
this should be a requirement raother than & considera-
tion. If n "Joint or common interest™ does not exist
among members of the clasa, no class ghould be
certified.

[ ]



UNTFORM_ACT

Seetion 3 {cont'd)

(u}(2)

\_/‘

{a)(3)

(a)(1)

Whether the prosecution of seporate

actlons by or ageinet ind{vidual wem~

bers of the class would crente a
risk of inconsistent or varying

adjudicationswith respect to individual

members of the ¢lass that would
estublish Incouwpatible standerds of
conduet for a party oppesing the
¢lacs.

Whether adjudicotions with respect
to individunl menmbers of the clugs
05 o practical natter would be
dispositive of the intercats of
other mewbers not portles to the
adjudicationor substantiully
fmpair or impede Lhelr obility to
protect their interests.

Whether a porty opposing the

tlass has wvected or refuzed to act
on grounds generally applicoble

to the class, thereby moking final
injunctive relief or ceorrespending
declaratory reliefl approprinte with
respect to the cless as o whole.

RULE 23

(bH1)(A} The provecution of separate

{(b}(1)(®)

(v){2)

wctions by or apainat in-
dividual wenbers oft the elass
vould ercate a rick of in-
consistent or varying adjudi-
catlions with respect to
individual wembers of the
class vhich would esteblish
incompatible stondards of
conduct for the party opposing
the clogs.,

The prosecution of separate
netions by or aguinst individual
members of the class would
create o risk of adjudications
vith respect to indlvidunl
members of the closs which

would as a practlcal walter

be dispositive of the interests
of the other members not

partlies to the adjudications

or substontiolly impeir or impede
thelr abllity to protect thelr
interesis,

The party oppouing the clnss has
acted or refused to act on
grounds genmerally applieable to
the ¢lass, thercby moking appro-
priate finel injunctive relief
or corresponding declaratory
relief with respeect to the class
as o whole,

COMMENTS

The Federal Rule treats thio provision as an slternate
requirement. It or one of the other two olternate

requirements must be met Cor o class to be certified,
The Uniform Act treots this provision asiglhply one

of 13 specified factors which the court will consider, Eor
e Uniform Aet provision should be amended to provide

that it can be waived by the purly opposing the clasy.

See Kenney v, Landis Finanelal Group, Inc., 349 F. Supp.

939 {4.D. Tova 1972),

The Federal Rule treats this provisien ns an nlternate -
requirement. It or one of the other twe alternate
requirements must be met for a'class to be certifled.
The Uniform Aet treots this provision.as niwply one of
13 specified factors which the court will consider,

: Spme as preceding comment,



UHIFONM ACT

ULE 23 COMMENTS

Section 3 {cont'd)
(a)(5)

Whather common qucsﬁionu of lav (b)(3) The court finds that the Same ns preceding comment.

e

or fact predeominate over any
quostions affecting only
individual meabers.

questioas of lov or Tact
comron o the members of
the clags predomindte over

any questions affecting
only individual mewmbers,

{e)(6) Whether other means of odjudi- {2}{3) That & claso action i3 Bame as precedlng comment. Morcover, the tone of the
ceting the claims osnd defenoes superior to other svaoilable Uniform Act may be wore susceptible tean Interpretation
are impracticable or Inefficlent, methods for the falr and favorsble to certification,
efficlent adjudiestion of
the controversy.
(a}{T) Whether a closs asction offern Ho equivnlent provision In general the Uniform Act glves the, court considerably
the mosi approprinte weans legg diceretion then the Federal Rule. This provivion
of adjudicating the claims wnd ic an exception.
defenses.
{a}(8) Whether members not representa- {L){3)(A) The Intcrest of wmembers of The Uniform Act provision is to be tuken into consideration

tive partles huve a subotantiel
interest In fndividuslly con-
trolling the prosecution o
defense of separute actions,

the class in individually con-
trolling the procecution or
defengse of ocporate acliong.

vith respect to all claso action cmses. The Federal
Rule provision is to We token into conslderatlon only
with respect to Lhose class octions relying on sectlon
{v){3), the superiority and commonality section. The

Uniform Aet provision requirea the court to take into
S consideration vhether Individual members have o yub-
stantinl interest yhile the Federal Rule provision
regquires only that the individuval mewbers have an
interecsot.



URIFORM ACT RULE 23 . COMMENTS
Section 3 {cont'd)
{~}{9) Whether the class action involves (b}(3){D) The extent and noture of any The Uniform Act provision is to be token into conoidera-
! ' o cloim that ip or has becn litigation concerning the . tion with reypect to all class action coscs. The
N the subject of o clocs netlon, coptroverny alrewdy commdnced Federal Rule provision Is Lo be taken into consideration
o povernnment action, or pro- by or agalnst members of thao only vith respect to those class actions relying on
cecding. cloos, sectlon (b}(3)}, the superiority and comnonality section,
Horcover, while the Federal Rule provisien would have
the court take occount of ail litigation commenced, the
Uniform Act would have the court take account cof only
two cutegories of litigation, other cless octions and
nctions by the government.
{a)(10) Whether 1t i3 deairnble to (b)(3)(C) The deoirnbility or undesira- The Uniform Act provision 1s to be token into considera-
bring the class action in ' Yility of concentrating the tion with respect to sll ecless action cagses, The
another forum, . 1litigntion of the clatms in

Federal Rule provision 13 to be taken into consideration
only with respect to those class actions relying on
section (b){3), the superiority and comeonality zectlon.

the particular forum,

{a)(11) Whether the management of the (b}{(3)(D) The difficulties likely to be The tone of the Uniform Act would uppcur to be more
class action posen unusual encountered in the manngement libernl with reupect to the certification af class
difficulties, of o clues nction.

sctions than the tone of the Federal RHule. The
Uniform Act would be more In keeping with the

Federal Rule if the word "unusual" were eliminated.
Ly Moreover, the Uniform Act provision is to be teken into
conslderation with reopeet to all ecluss action cases,
The Federal Nule provision is to be taken ipto conolderal”
tion only with respect to those class sctions relying on
section (b)(3), the superiority and commonslity section,



URIFONM ACT

gection 3 {eont'a)

(a)(12)

o

{a)(13)

(v)

Whether the conflict ¢f lavs
{esues involved pose unusgusl
difficuities,

Whether the cloims of individual
closs newbers are insufficient
in the amounts or interects
involved, in view of the com-
plexities of the lasues and the
expendes of the lltipation, 'lo
afford significant rellef to

the members of the clasa,

In deterwining under Section 2(b)
that the representative poartico
Tuirly ond adeguately vill proleet
the intercsts of the elaso, the
court munt flnd:

{1) that the attorney for tho
representative porties will
edequately yepresent Llic
intercets of the clase

RUTE 23

Ho equivalent proviasion

o equivalent provision

No equivalent provision

No equlvalent provision

COMMENTS

v
In the normal courne of eventp this factor vould be com-
prehended by seetion (3}(a}{5) "vhether common questions
of law or fact predominate over any questlions affecting
only indlvidual memberg”. Moreover, by use of the word
"unusual, the provision mnppesrs to inply that class
certification 1o favored except where the conflicts
issues are overuhelming. It should be sulfficient

to suggest to the court that it consider the difficul~
tiens raived by conflict of lovw issues,

s

This is a facter which ray significantly reduce the
nunber of cless suite brought to recover a nominal amount
on behalf of a large class, The prime motivation behind
guch actions is often the expectation of a substential
fee,

While these provisions do not appear in the Federal Nule,
they have been reoad into that Rule by various federal
courta, '

This provision should require not only that the attorney
for the representative party be "qualified, experienced-—
and genevanlly able to conduct the propoced litigation" ne
wvas demanded by the Court in Elsen v, Carlisle &
Jacquelin, 391 F.2d 5§55, 562 (S.p.N.Y. 19687, 1t should
alco require that the reprecentative party's attorney

hove no intereat in the recovery of any particular class
membey over any other class member. Sce Stull v. Pool,

63 F.R,D, 702, 704 {S.D.N.Y, 1974) (attorney wos the
represcatative plalntiff'ec husband),




UHIFORM ACT RULE 23

stion 3 (cont'd)

a)
L

action b

{a)
%

-

{2) thot the representative No equivalent provision
particn do not have a '
conflict of intercst in
the maintenance of the
claps actlon,

{3) thaot the repreosentative Ho cquivalent provision
purtiec have or con’ ncqulre
adequate finoncial resources,
considering Scetion 1T, to
ossure thoat the interestsoef
the claoss will not be bharucd.

The order of certification shall No equivalent provisolon
deseribe the class and shall state:

(1) the reliel sought, (i1} whether

the action 13 maintained with respect

to particular clnims or issues, and

{111) whether subelacses have been

created,

COIMTNTS

"It i fundemental that adequacy of representntion is
essential and the representative must not hold
intercst[s] that confllet with thosze of the c¢laaa that
he seeks to represent."  Carpenter v, lnll, 311 F.Supp.
1099, 111k (8.D.Tex. 1970).

This conclideration hao been rend into the Federnl Rule
by some federal eourts. Ep. P.D.Q. Inc, of Florida v,
Wiasan Motor Corp. in U.5.A., 61 F.R.D. 372 {S.D.Fla,
1973), However, other eourts have limited discovery on
this iooue., Snnderron v, Winner, SUT. F.2d h77 {(10th
cir, 197k), cert, dcnied, %2l U.S, 91h (1975). This
provision chould 1ift some of the limitations which
have been placed on Tinaneiel dlacovery from repre-
sentative parties and help to climinate those class
gctlons which aré financed by the representative party's
attorney. See nlso comments to subseection 1L7{b)}.




UNIIORY ACT

Spetion b (cont'd)

{v}

s

{c)

(4}

The order, certifying or refucing
Lo certify a clagg action, shull
stute Lhe reasona ror the court's
ruling and its findings on the
factors 1listed in Section 3ald.

An order either certifying or
refusing Lo certify an oetion as
o class nction 18 an appeslable
order.

Refusel of certification doas

not terminate an action, but does
cause it to cemse to Le a class
actlion.

RULE, 23

No equivilent provieion,

No equivalent proviaion,

No equivalent provision,

COMMENTS

As & result of section 8(a) of the Uniform Act,

the limited opt-out provision, a provision similar

to this s necessary. llovever, to vhotever extent

this prévision way limit the court to. corsidering

only the factors llsted under Section 3{a), 1t is

not advisable, The facts may be such that:Tactors

not enwnerated under Sectfon 3{a} should be.considered.
The court should be permitted to go beyond the standards
set out by the Unlform Aet i, in lts ¥vicw, class
status §s inappropriate. See Schnelder v, Harpgonsian,
349 F, Supp. Thl {D. Mass, 1972},

Bince scttlement is more likely once it 1s finnlly
determlned that class certification is elther proper
or liproper thon 1tis before such determination,

this provision is to be welcomed. Horeover, in any
Jurisdiction which subseribes to the "denth knell”
doctrine, this provision 13 especinlly favoralLle to

& corporele defendant opposing the class, In such o
Jurisdiction refusal to certify a clasy may bve
oppesloble, while class certification rarely would be.
The proviclon deces not indicote whether the declsion
is appealuble to a finel appellate tribunal or only
to un intermediate nppellale tyibunal, Horeover, it
does not indleste whether proccedings shall be stoyed
pendlng the appellate decision.



Section §
(o)
S

(v)

K2 {c)

{d)

UNIFORM_ACT

The court moy amend the order of
certification et any time before
entry of Judgment on the merlta,
The amendment way (1) ectablinh
subclosoes, (2) eliminate from
the elnss any clasa member who
vos included in the elasn na
certified, (3) provide for an
sdjudication limited to ccrtoin
eloimo or icsuca, (U) change the
reliefl cought, or {5) wmake any
other oppropriate chunpge in the
order,

If notice of certification has
been given pursuant to Sectlon T,
the court may order notlice of tha
omendinent of the certiflication
order to be given in teymo snd to
those mewbers of the closs oz It
directn,

The rengsensa for the court's ruling
uhall be get Torth in the mmend-
ment of certirication ordey.

An order pmending the order of
certificatlion s an eppealoble

order. An order denying the motion

of a meeber of a defendent ¢lnas,

not a representotive parly, to wwend

the order ol certifiestion lu an

appealable order Lf the court certi-

fles it for irmediste wppenl,

RULE 23

{c)}{1} An order under thia pub-

divislon mir b2 condltfonul,
ond moy ba nitared or amehded

before the decislon on the
merits,

Ho equivalent provision

No equivulcﬁt provision

No equivalent provisiom

COMITHTS

The major difference between the Uniform Act nnd the
Federal Rule, aside from the specificity of the
Uplform Act, 1s that under the Federal ltule amendment
way only teke place prior to a decision on the reriis
vhile under the Uniform Act smendment may take plnce
any time prior to entry of judpment,

Is an order denying the motion of o closs repre-
sentative to amend the order of certification
nppeulahlc? Meking 1t appeoloble would probably
benefit the party oppesing the class since he
wvould be more likely to move to amend an ordep
certifying e class than vould a plaintiff be to

emend an order elther certifying or refusing to
eertify a class,

1o

]



Section §

(a)

UNTFORM_ACT

A court of this State mny cxerciue
Jurisdiction ocver any pureon vho
in o member of the clagse sulng or
being sued if:

(1} o bosis for jurlsdiction
exists, or would exlst in
o sult againet the person,
under the law of this
Stete;

RULE 23

llo equivalent poaitien,

COMMENTS

Since the federnl system lo natieonwlde {n scope,

the ipsue of whether the court hes jurisdiction over
non-representutive class members rarcly {f cver aorises.
Thio Llssue would arise, however, glven the limited
territorisl Jurisdlection of each state. BSee Klemow

v. Time Incorporated, Pa. , 352 K.2a 12 {1976).
Yhla subsection 1s oblectionable. As it now reads

the fact that a class nember might be sued in the state
in a totelly different nction brought by some third party
is sufffeient to provide the eourt with Jurisdietion
over him as 8 class mwember., This provision {a

umhigudus and should be completely redrafted ce that it
is,at the very least, understandable.

Asswaing that it fs ever constitutional for & state

court to assert Jurisdiction over a non-representetive
c¢lags mewber reslding outslde of ito jurisdietion, a

more rutlonal polution to the Jurisdictioncl preblem
would be to permit a stute court to cxerclse jurisdietion
only over those class meubers vho could have individunlly
sucd or been suved in the action pending bvefore the court.
Such a provision, of course, would still reswlt in
videspread exposure for those companiey tronaacting
busineus In wany stotes, This exposure could be limited
by & provision that n cluss moy consist only of state
residents or Lhose non-residents vho have submitted
thewselves to the jurisdiection of the court or liwiting
Jurisdictlon over class pembers to thoace wmeunbers vhe
vere injured or who caused injury by an act which took
plpee wvithin the state,

11

]



UNIFORM ACT

Section 6 (cont'a)

\\di

{{v)

[{2) “The vtote-of residence of the
¢lass menmber hus by vlagse
action luv, slwllur to oub-
pection (b), wnde ity reuldento
oubJeet to the jurisdiction
of the courts of this State
in cloos actlons.)

A resident of this Stote vho i3 a member
of u c¢lass oulng or belpng sued in
another state {n subjeet to the
Jurisdietion of that state 1f it by
pimilar clase action low extends
reclprocal pover to thii State,)

DULE_23

No equivalent provigion

No equivalent provision

12

COMMENTS

This provision may ralse serious duc process questions.
Moreover, it would result in mascive class actionn

which might concelvably comprehend nationwide

classes, The majJor purposea of the class nction —
device ore to promote judiciol efficiency ond

permit the small litigant his doy in court.

Both of these purposes ore well served by a cluso

action statute which restricts itself te the

boundaries of traditional state Jurisdiction.

The kindg of actions which one would expect to
necessitote a nationvide cluss, civil rights,
truth-in-lending, securities ond antitrust maoy all
secure such a elpss by being brought in federal

court. .Those nctions vhich remain have a speclnl

local intereat and should not be permitted to

turn into vhat one judge hoe aptly termed o

" ronkensteln monst‘,gr_" Eisen v, Carlisie & Jocguelin
391 F,2d 555, 5712 (24 Cir, lQEﬂ)(Lumbury, J. diasenting).

Gume n3 sbove,

/



iection T

o

{o}

{v)

UNTFORM ACT

Followving cc-rtiflcntion. the court by
order, after heoring, vhall direct
the glving of notice to the closs.

The notice based on the certifica~
tion order and any emendwment of
the order, shall included

(1) A general daseription
of the actien, inslud-
ing the rellef sought,
and the nancs: and
addresges of the
representatlve porties;
(2) A stotement of the right
under Section B of & wember
of the class to be exw
cluded ivou the sztion by
filing on election to ba
excluded, in the menper
specified, by o certeln
detel

(e)(2)

(ed(2)

(e}(2)(A)

Ly 27

In any c¢lnss action
maintained under subdlviaion
{L}(3), the eourt ohall

direct to the menbers of the
clnos the best notice practie=
able under the eireumstunces,
ineluding individusl notice

to &}l wembers vho can be
{dentified through vessonnble
effort.,

The notice ghall advise aach
menber that

No equivalent provision.

The notice choll advipe
each menbsr that the court
vill exclude hin from the
clogs 1f he so requests
by & specifiod date,

COMSENT,

The Federal Rule by its terms requires notice to dve

glven only to (b){3) classes.
over vhether notice wmust alse
and (L}{2) cleveea.

13

The courts are split
be given to {b)(1)

The Uniform Act requires pome
form of notice to bte plven In every instance.

Coupnre

kN

¥
R

Croncton v, lNurdin, 50h ¥.2d4 566 (2d Cir,197hY, vith, =——
Watzel v. Ilberty Hutua) Insurance Co., 508 F,2d 239, '

25h-55 {34 cir, 19757,



Section T {cont'd)

(w)

\\_/

(3}

(1

{(s)

{6)

(m

(8)

UNIFONM ACT,

A depeription of pospible
finnncial consequences on the
tlanyj

A pgeneral description of any
ecounterclolin being asserted

by or against the elbag,. in-

cluding the relief pought

A statement that the Judgment,
vhether favorable or not, will
bind all members of the clasy
vho are npot exeluvded frow tha
action,

A statemont thet any mewrber
of the closs may unter an
oppearance either personally
or through counsel..

An address to vhich inquirvles
may be directed.

Any other informatlon the
court decma appropriate.

(e}{2)(s)

{e){2)(c)

RULE 2

No equivalent provision.

No equivalent ﬁrcvinion.

The Judgment, vhether
fevorable or not,, will
include all wmenmbers vho

do not request excluoion.

Any' membor vho does not
request exclusion may,
if he deaires, enter an
appearance through his
counsel,

No equivalent provision.

llo equivalent provision.

1b

The term financial consequencea is quite broad and

onb i puona.

Most eclocs members are really only

interested In the possibility of adversze f{nancisl

consequences.

A notice vhieh detnila possible

beneficial financiel consequences may result In
a wultiplieity of irndividual lawsuitn which
vould defeat the purpose of the Act.

Such o deseription {3 necessary for the class mewber

to moke an intelligent decision.

If there {3 &

poasibllity of counterelnims sgainst individual class
members, this should alse be included.

Permltting personal appearances in clase situatlions could

turn the procecdings Into a clreus, The Uniform Act
authorizes this. The Federal Rule does not.



UNIFORM ACT

Seetion T (cont'a)

o

(e)

(a)

(e}

The eourt's order nhull prescylbe
the monner of notilication to La
used and speclfy the wembers to

be notified, In determining the
munner and forw of the notice to
be plven, the court shall consider
the Interests of the cless, bthe
relief requested, the cost of
notifylng the members of the class,
and the possible prejudice to
members who do not recelve notice.

Eacli ¢loss member, not a reopre-
sentative porty, whose potential
monetary recovery or liabllity

{s estimnted to excced $100

shall be given personal or malled
notice if his ldentity can be
nscertuined by the wxerclse of
recaonable alligence.

For class members not given
pevsonal or wulled notice wnder
Subsection (d), the court shall
provide, as & minimur, & means
of netlce reascnably calculnbed
to apprise other weebers of

the class of the pendency of the
action. Technigques designed

to assure effective communica-~
iion of informution concern-
ing commencement of the

(e)(2)

DULE 23

In any elase nction
maintained under sub-
dviston (b}{3), the court
shall direct to the Hembers
of the elass the best notice
practicable under the, cly-
cwustances, including in-
dividual notice to all wem-
hers who cun be identiflied
through reasonaoble effork.

Ho equivalent provisien.

No equivaleat provision.

i5

COMMENTS

Due process should not bhe limlted so substantially vy
finoncial consideration. So long as the ad domnum
and value of the other rellef sought 15 et least

twlce as much ag the cost of personal or malled notlce
to thogse class members who con be ldenti{ried by
reasonable effort, such notice chould be required.
Those who cannot be identified by reansonuble elfort
should be notified by the next besl means reasonably
culculated to apprise them of the wction.
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UNTFOMm4 ACT RULE 23 COMMENTS

setion T (cont'd)

action shall be used vhich moy
include personal or malled
notice, notification by weans
\\—/ of nevspaper, television,
rodio, posting in public or

other placea, nnd distribution

through trode, wnion, publie
intercst or other appropriste

groups.

(r) The plalntiff shall advunce the No ogqulvalent provision. The Uniform Nule provision should comprehend not only
expense of notice under tnilg nokice but any communication with the class ordered by
section if there 18 no counter- the court. Moreover, the erpense of notlce should be
claim asserted. If o counter- ellocated only if o counterclaim Is asserted egalnst
claim i3 asserted tho expence the class. Federal courts have also required that the

.of notice shall . be nllocated
gs the court orders in the
interest of justice.

plaintirf advance costs of notice. Apparently the
plalobifr will alse be 1liable for expenses incurred
in notifying a defendant class, even if the defendant
elagn is promoted by the delendant.

{z) The court may order that steps o equlvalent provision.
be taken to minimize the
expense of notice.

This provicion i{s emblguous and vould seem to be un-
necessnry given the preceding provisions. The court
vill order whatever notlce it deems to be necessary
ond plaintiff is liable for the expenses which result,

jection O

{u) A member of & plalntlff elass No equivalent provision.
wny elect to be exeluded Trom

the netion unless (1) he is

a representutive party, {2) the
certificaticon order contoing

un effirmotive finding on factor
(1), (2) or (3} of Scction.3{u),
or {3} e counterclaim under
Seetion 11 is pendlpg apainat the

By its terms the Federul Rule permits class members to
request exclusion in {b){3) cases. There 19 an implica-
tion that cleos members may not request excluslen in
{b)}{1) and {b){2)} cases end most courts have so held,
Since subsections {3){a)(2} and (3){a)(3) of the Unifora
Act wre the equivalent of a {b}{1)} class, this Uniform

Act provision i3 similar to the Federal Rule to the extent
thot the Federal Rule has been interpreted to prohiblt
exclusion of class mewbers in {L)(1) class, Hovever,



UNIFORM ACE
Scction 8 (cont'd)

member, his class or gubelasy.

{v) Any mewber of o plaintiff clasa {ci(2)
' entitled to be excluded under
subsection {a} vho lles an
i tlection to e excluded, in
\\ﬂ/ the manner and in the tire
specificd In the notice,
is excludezd Trom the actlion
und not btound by tlhe Judgeent
in the class wetion.

{c) The elections shall be
[docketed) [mnde o part of the
record} in the action. .

(4} A member of a defendant claas
may not eleet to be oxeludad,

HULE_23

The notice shnll advise
each member that (A)

the court will exclude

him from the clugs 4f he sa
requests by o specified
date.

o equivalent provision,

Ho equivalent provision,

17
COMMENTS,

the Uniform Act provision vould perwit exclusion of cldsn
members in Y(2) cases, which is the equivalent of gubsectior
3o)(b) of the Uniform Aet., 'Thiswmore 1ibueral exclusion
proviston i preferable to the Federal Rule. Other nopects
of thly provicion nre objectionable. A clasz member may not
copt out if there is o eounterclaim sgainst him or his

cless. Actunlly, the class meuwber is likely to be mopih ..,
anxious for exelusion vhen o counterclaim has been

asserted. The Uniform Act itself recognized this

by requiring at subsection T(b)({%} that the elass notice
contain a general deseription of wny counterclalm being
nsserted egaingt the class. I1 the clasa rember thinks

be might be liable for more than his elaim {o vorth,

he should have a right to opt cut of the action. Thig
provision is also objectionable.Since Joint or comnen
interesis will alvays exist omong the members ofr any

class, ond therefore this provision could have the ef-

fect of prohibiting any opt out from the class,

Because the Uniform Act applies thls provision only to
members of a plaintiff class, it is objectionable. It
should apply ecquelly to o defendant clnas, Morcover, the
Uniform Acl should provide thet the cowrt may require
that eloss members opt inte the class rather than out of
the class if in its discretion the court determines that
such & procedure is appropriate and just,

This provision 1s conpletely eobjectionable.



etion 9
{a)

N

W

WIFOMI ACT

The court on motion of a party or

its own motion may make any appro-
priate erder dealing with the con-
duct of the action 1ncluding, but

not limited to, the following: {1}
determining the coursce of proceed-
ings or prescribing measures to pre-
vent undue repetitlon or complication
in the presentation of evidence or
argument; (2) requiring, for ‘the
protection of the members of the
elass or othervwlac for the fair
conduct of the action, that notice

be given as the cowrt direets, of

{1} any step in the action, {1} the
proposed extent of the Judgment, or
{111) the opportunity of members to
signify whether they consider the
representation fair and ondequate,

to enter on appearance and present
clnims or defenses, or obtherwise

come into the action; (3) imponing
conditiona on the representative
porties or on Llntervenorsy (W) inviting
the attoraey general to partlcipate
with reapect to the question of
asdcouney ol class representontion;

{5) making any other order to assure
that the class action proeeeds only with
ndequute elass representotion; and (6)
moking ony order to assure that the
class oction proceeds only with com-
petent representation by the attorney
for the cluss, The order may be
nmcnded.,

{d)

RULE 23

In the conduct of actions

to which this rule applies,
the court may moke appro-
priate orders: (1) deter-
mining the courae of pro-
ceedings or prescribing
mcasurea to prevent undue
repetition or complication

in the presentation of evi-
dence or argmment; {2) re~
quiring, for the proteetion of
the members of the claoss or
othervise for the fair con-
duct of the mctlon, that
notice be given In such

monner a3 the eourt may

direct to some or all of

the membevs of any step in

the nction, or of the proposed
extent of the judgment, or

of the opportunity of membera
to pignify whether they con-
slder the representation fair
and adequnte, to intervene and
present claims or defenscs, or
otherwise to cowe into the

netion; (3) imposing condltions

on the representatlve pariiea
or on intervenors; {L) re-
quiring that the pleadinga be
amended to eliminate therelrom

10

COMHENT?

Subsection 9{n)}(h) of the Uniform Act 12 objectionable.
Pursuant to the Uniform Act, a class could easily conslst
almost entirely of out of state mewhera. The stlorney
general of the state in vhich the netlon L brought .would
have neither the competence nor the Interest required to
nssist the court in determining whether elass representation
is ndequate, It 15 dirficult to concelve of a situstion in
which a court would be uwnnble to intelligently apply the
factors set out in subsecction 3(b) and comc to a reasoned
conclusion as to the pdequacy of closs representation without
the aseistance of a third party, Horeover, subsection {d){k)
of the Federol Rule wonld bLe n good additlon to the Uniform
Act ns it is now drafted, That Federal Rule sulscetion night
replace subsection 9{a){6) of the Uniform Act which 11
redundant,

allegationa as to representatblion

of absent persons, and Lhat Lhe
action proceed nccordingly; (5)
deallng with similar proccdural
wniters, The ordera may be com-
bined with an order under Hule 16,
and mny be altered or amended a8 moy
ve desiruble from btime Lo tlme.



UNIFORM _ACT

Section O {cont'd)

{v)

{b)

A class member not a repree
gentative porty may eppear
and huve separate counsel
repreaent him in the action,

Discovery under [applicoble
discovery ruies] may be used
apainst clags members vho are
not representative poarties or
vho have not appeared only on

order of the court. 1In deelding

vhether discovery should bhe
vllowed the court shall con-
sider, omong other relevant
foctors, the timing of the
regueat, the subject mntter
to be covered, vhether repre-~
sentatives of the closs are -
secking discovery on the
sub)eet to be covered, and
vhether the dlscovery will
regult in” annoyance, opprea-
ofon, undue barden or expense
for the cloys wmembers,

Discovery by or pgalnst repre-
sentative parties or those
appearing iy poverned by the
rudes deallng with discovery
by or against o party to e
civil nction,

nULE 23

{e){2)(C) Any wember who does not

request exelusion may, 17
he desires, enter an appear-
mnee through Wils cownsel,

No equivalent provinion,

Ho equivalent provision,

19

COMMENTS,

i

The Tederal courts have generally not permitted any discovery
from non-representiotive elace members., This provision in the
Uniform Act should make discovery from non-repregsentative
¢lass members more sttainable,



Seetion 11

N

{a)

(b)

(e)

UNIFORM ACT RULE 23

A defendant 4n an action brought

by a class may plead a3 mn counter-
claim any claim that the ecourt
certifies as o elnas action against
the plaintiff class., On leave of
court, the defendant way plead us

n countereluim a claim ugainst a
member of the class, or a clolm
that the court certifics ns a

class action ggainst a subelass.

Ho equivalent provioien,

Any counterclaim in an action
brought by a plaintifl clasys wmuat
be usserted before notlce ig gilven
under Section T.

No equivealent provision,

If o money Judgment i5 recovered
againat a party on behalf of u clasa,
the court rendering Judiment wny stoy
distribution of any avurd or exccu~
tion of any portion of & Judpment
allocated to n member of the claagp
upainst whow the losing party hay
pending an action in or out of stote
for o money Judgment, and continue
the stay so long as the losing party
in the cless action pursues the pending
action with rcasonable diligence.

No equivelent provision,

20

COMMENTS,

Beaides being poorly drafted, this Uniform Aet provisien 1s
objectionable to the extent that it requires leove of court

to pleud a countercloim against a member of a class,

Certoinly counterclaima should be permitted agninst repre-
sentative plaintiffs vho sue both individually and on behalf
of a clasz, and preferably they should mlso be permitted
against absent class members, A nonrepresentutive mewder of
a defendant class should also be permitted to bring a counter-
claim,

This provision of the Uniform Act i1s objectionable. If
defTendant desires to bLring u counterclaim subsequent to the
notification of the class, he should be free to do so as lonz

az he pays for notice of the counterclaim to be given to
the class,



UHIFORIA_ACT

Saection 11 {cont'd)

\\/.

{d)

(e)

(f)

A defendent elass may plead as

a counterclaim any clalm on behall
of the elass that the couwrt ceriifics
a5 & class action egainst the pleln-
tiff, The court may cerbtily an u
tlags aclklon o counterclaim agnlnst
the plaintif? on behalf of a vubelass
or permit a countexelaim by o wember
of the class. The eourl shall order
notice of the countercliim by the
¢lpan, subclnss, or member of the
closs be glven to the menbers of the
class as the eourt dlrects, in the
interest of Justice,

A member of o class or subclass
esserting a counterclaim shall be
treated as though o member of o
plaintiff class for the purpose of
exclusion under Section B(a},

The court's refusal to nllow, or the
delfendant's follure to plead, » clain
as a counlerclalm in e claga aclion
does not bar the defendent from
usserting the cluim in o subscguent
action.

o equivelent provision,

No equlvalent provision,

No equivalent provision,

COMMENTS

See Section B{a}, supra,

Tt 19 aspumed that this provision applies to Loth 1n-
dividucl and class defendants.

21



3ection 12

{a)
o/

{v)

{c)

UNIFORH_ACT

Unlcas certification hns been refused (e)
under Section 2, a clasy oction shall

"riot, without spproval of the court

alter hearing, be {1) dismlisacd
voluntarily, {2} dlsmiszed inveluntarily
unless based on n contested adjulication
on the merits, or {3) compromised.

If the court has certified the amction (e}
under Section 2, notlce of hewrivg of
the proposed dismicsal or comprowioe
sholl be glven to oll members of the
clacss in a nanner directed by the
court. If the court has not ruled on
certiflcetion, notice of hesring on

the proposed dismissal or compronise
muy be ordered by the court vhich shell
specify the persons to be notified and
the manner in which notice {8 Lo be
glven.

Hotice glven under subseetion {b) shall
Include w full disclosure of the reusons

for the dlgmissal or cowpromise including,
but not limited to, (1) any payments made

or to be made in conncetion with the diu-
missel or compromise, (2) the antleipated
effect of the dismissul or cowpromioe on !
the clasy membera, (3) any agrecments made
in connectlion with the dismissel or cow-
promise, (I} & deseription and cvaluation
of alternatives eonsidered by the repre-
sentative parties ond (5) an explanation

of uny olher cireumstences glviug rise to
the proposal. The notlee chall also include
u dessription of the procedure wvollable for

mocification ol the diswisenl or compromise.

A closo actlion shell not

be dismissed or compromised

without the approvul of
the court,

Notiee of the proposed dis-
missnl or compromise thall

be glven to ell members of

the clmas In such manner as
the court directs.

No egulvalent provision,

22

COLMERTS

To vhatever extent subsection (2) of the Uniform Act
provision may prevent o court from dismissing &

class action for fajlure to stute & ¢loinm, lock of e
Jurlsdicetion, e stotute or limitations defcose or

other procedural reason, it ig objectionaeble.

The result of this Uniform Act provision will be that
attorneys for both portics vill be the prime vitnesoses
whenever a disgiruntled clasc member otlempts to attoack .
a dismison) or compromwise of u class action which hasn

become effective on the ground that the notlice 4id not

meet the regquirvemente of this subsection,



UNIFCRM ACT

Section 12 {(cont'd)

et

(4]

(e)

On the hearing on diswlsnmal or
comproulse, the court woy (1) as

to Lthe representative parties or

a class certified under Scction 2,
permit dismissel with or without
prejudice or approve the compromise,
{2) us to o clayp not certified,
permit dismisoul witliput prejudice,
{31) deny dlsmissal, (%) or disapprove
conpromice or take any other appro-
priate petion for the protection of
the class end in the interest of
Justice,

The cost of notlce glven under sub-
secetion {b) shall be paid by the
purly secking dlswiosal, or us agreed
in the case of e compromise, unless
the court, ufter heoying orders
obthervise,

RULE 23

No equivalent provision,

No equivalent proviasion,

23

COMMENTS

In the cese of a dlamissal as opposed to o compromise
the clegn representetives should pay notification expenzes
or such expenses should be toxed os coste.



ectinn 13

UNTFORM ACT

RULE 2 COMMENTS

24

{a) In a class oction certified under {0}(3) The Judgment in an action
Section 2 in which nobtice had bLeen nointained ap a class action
N glven under Scction T or 12, o undey pubdivision (b}(1) or
Judgreent as to the claim or {(v}{2), whether or not favor=
particular claoim or ifssue certl-- able Lo the c¢lasa,; shall
ficd is binding, secording to ite include and deserlpe those
terms, on ony member of the clucs whom the court flnda to be
not filing an clection of execlu- memwbera of the elass, The
sion under Section 8. The Judg- Judgrent in un action main-
ment shall name or deseribe the tained os o class action under
members of the class who are subdivision (b}(3), whether
bound by its terms. or not favorable to the cless,
ahall inmeclude and specify or
deseribe those to whom the
notice provided in subdivision
(c}{2) wos directed, and who
have not requested exelusion,
and whom the court finds to
be members of the cluas,
sction 1h
a} Ouly the representative parties No equivalent provision,
N~ and those members of the c¢lasa who
have oppeared are liable for costsg
posessed against o plaintiff class,
(b) The court shall apportion the lia- No equivalent provimion, Thig Uniform Act provision is ambiguous, It is assumed that

bility for costs ssoessed sgoainst

it intends costs asscssed opolnst o defendant closs to be
a defendant claes,

appertioned per caplita apgalnst cach defendant clasa member
vhether or not he hos appeared.



URIFORM AGT

Seetion 14 {(cont'd)

(e)
§v.
Hection 15
{u)
(v)
v
{c)

Expenses of notice advanced
wnder Section 7 are tansble
costs in fover of the pre-
vailing party.

The court moy avard any form:

of reliel consliatent with the
order of certifieation, including,
but not limited to, equitable,
declaratory, or monetary relied

to individual eclass newbero or

the eluss in a lump sum or install-
ments, to which the purty in vhose
favor it is rendered is entitled

Damages fTixed by a wnlnimum measure
of recovery provided Ly mny statube
cannot Lbe recovered in a cluean
action,

If n class is avorded a monclary
Judpgment, the distrivutlon ahall
be deteymined ay follova:

{1) the partles shell 1ist

an cxpeditiounly na poasible
all members of the class vhooe

identity cun be determined
vithout expending o dicpro-
portionate ohore of the re-
covery.

e 23

Fo eyuivalent provislon.

No equivalent provision.

No equivalent provision.

No equivalent provision,

Wo equivalent proviaslon,

"y
L

COMMENTO

Either all expenases advanced for notice whether or not made
pursuont to Sectlon T of the Unifors Act should be taxable
es costes or no nobtificeaticn expense should be taxable. E.E.
§5 of the Uaniform Act.

Thic ie o highly satisfactory provision., If it were part of
the Federnl Rule, truth-in-lending cless actions vould not
exlst o8 the truth-in-lending stotute provides for a $109
minimum recovery. UNowever, this provislon could Ve prolfitably
amended to also exelude the recovery of penuliles, See RICPLR
Section 901(b). '

The Uniform Act should be wmnended to provide that upon request
of the defendunt, 1t woy poy the amount of Judpwent into the
court and be excluded from any further porticipation In the _ .
cuoe,

.



zction 15 (cont'a)

{e)
L

(2)

(3)

(k)

{5){a)

UNTFORM_ACT

The reasonable erpenoo
of ldentification and
distribvution shell be
paid, with the court's
epprovel, from ihe funda
to be diptributed;

The ecourt moy order spteps
token to minimize the
cxpense of identlficationy

The court shall supervise, and
moy grant or stay the vhole

or eny portion of,the execu-
tion of the Judgment and the
collection and distribution

of funds to the wembers of

the class as thelr interests
warrant}

The court shall determine what
amount of the funds avallable
for the payment of the judp-
ment cunnot be distributed to
members of the clags indlyidually
becnuse they hove not been
fdentified or iocated or because
they do not claim or prove the
right to money epportiored to
thew,  Thoat amount shall be
distributed in vhole or in part
by the court after heecing to
one or more states a9 uncluimed
property or Lo the delendant,

nuLE 23

o equlvalent proviaion.

o equivelent provision.

Ko equivelent provision.

Ho equivelent proviaion.

26

COMMENTS

Otherwise the expenpe should be borne by the closs
representativen,

Thia Uniform Act provision is very ambiguous and
probably redundant.

This provision of the Uniform Aect iy objectionable to the

extent it provides for fiuld class recovery. In a fluild

elass recovery the elasg is treated as on individual and

domagec are crlculated on the basis of injury to the ¢lnas

rather than injury te the individunl, The general proectice ——
in the federnl courts hos been to deny clags certification

il recovery by the class must be fluid in nature. Eisen

v, Corllsle & Jacquelin, 479 F,2d 1005 (2d cir, 1973). In

re llotel Telephone Charges, 500 F.2d4 06 (oth cir, 197k}, iow-
ever, fluld recovery has been urged on the courts by some
comnentators, Hote, Munaging the Large Cleso Action, 87 Harv.

L. Rev. 426 {1973).




UKIFORY AGE

Section 15 (cont'd)

by,

{e)(5)(A)

{5)(p)

{s){c)

The court shall consider the
Following criterio in deter-
mining the amount, 1f wny,

to Le distributed to o stole,
and, {f any, to tle defendeng:
{i) wny unjust enrlchment of
the dsfendant, (i1)] the will-
fulness or lack of willfulnesa
on the part of the defepdant,
(i11) the fwpmct of the rellef
gronted on the defendant,

{iv) the pendency of other
cleims ngninst the defendant;
{v) wny eriminal sanmctica
Imposed on the delendant,

und (vi} the los: suffered by
the plaintirf claus.

The court may impose conditiens
cn the defendant wvith regurd
to the use of the moncy dis-
tributed to the defendont to
remedy or ulleviule the harm
done,

The omount Lo Le distrliiubed
Lo o abote shull Le distributed
e3 unclaimed property to any
state in vhich s locoted the
last known addresses of the
werbers of the elass to vhonm
dstribution covnot be made.
17 the last knovo addresses
connot be ascerteined with
ressonable diligenee the eourt
may deternine by obther means

uLE 23

No equlvalent provislon.

Wo eguivalent provision.

‘Ne equivalent provision,

27

COMMENTS

Sume as obove,

Suiee os above,

Without a clous member to prove hls damuges,

it 13 unclear how the court con determine how

waeh he should receive, Morcover, the last sentence
of thiv subseetion v smbiguous, It 15 wssumed {ts
purpose i to permit ecach etite to be heard on the

issue of what portion of the damnges its residents would
have received,



UNIFORM ACT

jcetion 15 (eont'a)

s

C

Seetion )

{u)

—

(5)(c)

N

vhat portlon of the unidentified
or unlocated members of the elass
vere residents of a state. A
state shall reccive that portion
of the distrivution that itas
residents vould hove recelved
had they been identifisd and
locoated. Defore entering an
order dlstrivuting any part of
the amount to a state the eourt
shall give written notice of

its intentlon to muke distribu-
tion to the attorney generul of
each state ir any or its
residents vere given notice
under Section T or 12 end shall
afford the attorncy general an
opportunity to move for an

order requiring poyument to the
state.

Attorney's fees for representing
the ¢lsss are subject to the con-
trol of the cowrt.

DULE 23

No equlvaient provinion.

COMMENTS

28



UNIFORM ACT

Section 16 (cont'd)

Nt

{v)

{c)

(d)

If under an applicable provinlon
of lav 8 defendant i3 entitled
to attorney's fees from o
plointiff ecluss, =mly vepresen-
tative parties gnd thote members
of the class vho have uppearcd
nre liable for those fcos,

If a plaintiff is entitled to
sttorney's fees from a defendant
class, the court may apportion
the fees wnong the mermbers of the
class,

If o prevailing elass trecovers

a money judgmwent or otner

avard that can be divided for the
purpose, the court wmay order

pald from the recovery reasonable
attorney's fees ond lltigation
expendes ol the clasy.

If the prevalling class 13
entitled to declaratory or
equitable rediel; the court
may order the sdverse purty
to puy to the closs 1ty
reasonuble attorney's rees
and litigation expenses LF
permitted by lav in simllar
cuses not involving a clesy
or if the couwrt -finds Lhat
the judgment has vindlcated
an irportant public ipterest,
but if any monetary wrard fo
ulso recovered, then only

to Lhe extent that a reusonable
pruportion of that wverd ip

MULE 23

No equivalent provision.

Ho equivalent provision.

Ho equivalent provision,

29
COMMENTS

The court should not be permitted to eward fees and
and expenaes oimply becnuse in the courtls oplnion
the Judgment vindicated an important public interest.



UNIFORM _ACT

Section 16 (cont'd)

{a)

(c)

ingufficient to defray
the fees ond expenses.

In determining the amount of
adttorney's feco for a
prevailing class the courkt
shall consider the following
factors:

{1) The time snd effort
expended by the attorney
in the litignticn, in-

cluding the nature, extunt,
and quality of the services

rendered by the attorney;

(2} Results achieved and bencfits

conferred upon the closg;

(3) The wognitude, complexity

ond unigueness of the
Litigation;

(4t} The contingent nature of
succeys;

(5) The cnses awvarding uttorncyfs
Teces and litigatlon expences
under Subsection (d) becunse

of the vindicetion of an

important publlie interest, the
cconomic impact on the purty
apainst vhow the award s

nmede, and

NULE ¢

No equivalent provislon.

30

COMMENTS

T sm—

Subsection {5) of the Uniform Act provision nhoﬁld be modificd to
toke into account eny modifications made in subsection
{a)-of the Uniform Act.



UNIFORM ACT

Section 16 {cont'd)

Section 1

(s}

(6) The mppropriate factors
included in the [otate's
Code of Profcasional
Responsibility].

Before n hearing under Seotion 2(a)
or ot any other iime sy ihe court
directs, the reprecentative partles
and the abtorney for the represcenta-
tive parties shall file vith the
court, Jointly or separately:

{1) a stetement shoving wny emount
pald or promiscd them by eny person
for the services rendered or to dbe
rendered in connectlon with the
action or f'or the cosbs and
expenses of the litigation ond the
source of all of the mnountsy (2)

a copy of nny wriltten agreement, or
g swmmpry of any oral sprecment,
betwveen representutive parties end
thelr attorney concerning Tinaneinl
arrungements or fees wnd (3} a

copy of ony wrilten aprecment, or a
pummnry of wany orel apreenment, by
the represceatalive portles or the
attorney to share these wmounts
vith any person other than a
ipewber, regular essoclale, or wn
attorney regulurly of counsel with
hisg lav firw. This stetement shall

be gupplemented promplly if oddftional

arrangeunents are nmode,

RULE 23

No equivalent prov;ﬁion.

COMMENRTS

1



UHIFOMM ACE

ieetion 17 {cont'd)

(v)
-

Scetion 18

.

Upon a determination that the costn
and litigntion ecxpenses of the action
cunnot reavonably and frirly be
defrayed by the representutive portles
or by other avallable sowrces, the -
court by order may suthorize and
control the solicitntion end expenditure
of voluntary contributions for this
purpose rom mewbers of the elasy, or
advances by the attorneys or others,
or Loth, subject to reimbursement from
any recovery thet moy be obtalned for
the class., The court may order any
available funds so contributed ov
edvanced to be applied to the pryment
of costs which may be taxed in Tavor
of a party opposing the class.

The stotute of limitations is tolled
for all class wembers upou the
commencement of on aclion angerting
o e¢lass netion. The statute of
limltotions reoumey running ngalnct:

(1) A cless mewber upsn filing
an election of uxcluslon;

{2) A closs member ineluded in the
class at the tinme the action
was commenced, upon entry of an
order of certifizution, or of
un arendsent Lhervol cllwminat-
ing him from the clags;

BULE 23

Ho equivelent provislon.

No equivalent provision,

32

COMJENTS

This provision of the Uniform Act is objectionable. A
class representative which cennot support the expenses
of the ncticn is not on andequate representative.

See oubscction 3{b){3)

The Supreme Court has held that commencement of a class
action pursuont to the Federsl Rule tolls the statute of
limitntions for the entire class. Americnn Pipe and
Conubtruction Co. v. Utah, 1k Uu.5, 530 (197h), The result of
this decision moy be that the statute of liwmitation is
extended almost indefinately In certnin situalions. A
better procedure would be to toll the-statute of limitae-
tions only for those class members vho con prove thut
their rellonee on the closs action prevented Lhem from
bringing on individual action. In any cose, the Uniform
Act provision should moke it elear thot bringing en
action ogninst a defendant cless does not toll the statute
of limitations for oany other plaintiff vho may have a
claim against the delendant class wrising out of the

same or similar facts. It should also moke clesr thot
the stutute {3 never tolled for a cluss representative.




Seetion 18 (cont'd)

i (3)

{¥)

UNIFORM ACT

The elass members, except
the representative purties,
upon entry of an order under
Section 2 refusing to certily
the action as m clazs oactlon;
and

The class members upon
dismissal or the action other
than on the verits.

RULE 23

No eguivalent proviclon.

COMMENTS

33
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Dear Austin:

I am enclosing a background memo related to the proposed revisions
in Rule 32. It is devoted to current national developments in the class
action area, classification of changes, and the Council rulemaking power.
1 tried to avoid expressing opinions on the relative merits of expanding
or restricting class actions. I did run across a 1977 American Enterprise
Institute publication, Consumer Class Actions, which contains a good sum-
mary of the various arguments. I am enclosing a copy of that summary.
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Fredric R. Merrill
Executive Director, Council
on Court Procedures

FRM: gh

Enclosures

cc: Hon. William H. Dale, Jr. (Encl.)
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MEMORANDUM

TO: CLASS ACTION SUBCOMMITTEE
FROM: Fred Merrill

RE: PROPOSED CHANGES TO RULE 32
DATE: March 10, 1980

INTRODUCTION

The extent of the current literature relating to class actions
and Federal Rule 23 is awesome. Since Federal Rule 23 was amended in
1966 to allow a binding class action for damages, it has been per-
sistently and repeatedly criticized by potential defendants and
judges. Beginning in 1969 a series of restrictive interpretations of
the rule by the United States Supreme Court has resulted in mounting
criticism by plaintiffs attorneys and consumer and environmental inter-
ests. A 1977 survey by an informal subcommittee of the Advisory Com-
mittee on Civil Rights of Judges and Attorneys revealed substantial

.
dissatisfaction with class action procedures in federal courts.

1. See 5 Class Action Reports 3-36 (1978). Fifty percent

of the district judges, twenty-seven percent of the circuit
judges, two-thirds of the defense attarneys, and ten percent of the
plaintiffs attorneys responded that Court Rule 23 should be amended
to eliminate "cumbersome, expensive, time-consuming procedures."
Id., p. 17. As can be seen from the above figures, responses of at-
torneys to questions relating to specific changes that would either
T1iberalize or restrict class actions under Rule 23 differed markedly
depending upon whether the attorneys identified themselves as rep-
resenting plaintiffs or defendants. See also summary of complaints
presented to drafters and at hearings in 1978 relating to § 3495,
93rd Congress, 2d Session, in Kennedy, Federal Class Actions, A Need
{o; L§g151ative Reform, 32 S.W. Law Journal 1209, 1212-1215 at n.25

1979).
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The key Supreme Court decisions relating to Rule 23 include:

(1) Snyder v. Harris, 394 U.S. 332 (1969), which held that damage

claims of class members could not be aggregated to meet the $10,000 mini-
mum amount required by diversity jurisdiction in federal court; (2) Zahn

v. International Paper Co., 414 U.S. 291 (1974), which held that ancil-

lary jurisdiction could not be used to allow litigation by a class
even though some class members had claims over $10,000; (3) and, Eisen

v. Carlisle and Jacquelin, 479 F.2d 1005 (2nd Cir. 1973), aff'd

417 U.S. 156 (1974) (commonly referred to as Eisen III and IV). The

Eisen case involved a claim brought on behalf of six million purchasers
of odd lots on the New York Stock Exchange for overcharges on com-
missions in violation of anti-trust Taws. After over 7 years of 1iti-
gation the Supreme Court finally decided: (1) Rule 23 C.(2) strictly
required individual notice to all class members that could be identi-
fied, and (2) there was no available procedure that would allow the
trial court to hold a preliminary hearing and make the defendant pay
the costs of notice. The district court in the case had also direct-
ed use of a fluid class recovery plan. This was emphatically rejected by
the circuit court but the Supreme Court opinion does not address the
question.

The result of dissatisfaction with the present state of Rule 23
has been a series of proposals for change through legislation or rule-

making. There also has been continuing pressure to modify state class
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action procedures to provide a state forum for class actions. The debate
over class actions is bitter, highly policy oriented, and extensive.
Specific changes suggested are complex and are the subject of extensive
analysis in cases and Titerature. A compiete analysis of the proposed
changes is impossible without extensive research. Rather than enter
the debate over the wisdom of 1iberalizing class action procedure or
the desirability of specific changes being proposed, the purpose of
this memorandum is the following: (1) to detail the nature and status
of proposed changes in class action procedure on the state and federal
level; (2) to present a technical summary of the nature of the changes
proposed, and (3) to analyze the proposed changes in terms of the rule-
making power of the Council.

I. FEDERAL AND STATE CHANGES IN CLASS ACTION PROCEDURE

A. Since Snyder v. Harris, supra, there has been a steady stream
2

of bills introduced in Congress to change Rule 23 and class actions.
No comprehensive change has been made, although availability of class
actions in specific substantive areas has been affected by amendments

3
to certain substantive acts.

2. For a summary of various proposals, see American Enterprise
Institute, Consumer Class Actions (1977), pp. 3-6; 2 Newberg, Class
Actions § 2475. Most of the early proposals were attempts to remove
Jurisdictional barriers in federal courts. Later proposals also attempt
to eliminate restrictions presented by Eisen IV.

3. Such as: Timiting liability in claims under Truth-in-Lending
Act to one percent of net worth or $500,000; requiring that class members
assert affirmative ctaims for recovery under the Age Discrimination in
Employment Act, requiring a minimum number of class members under the
Ma%nuson-Moss Warranty Act. On the other hand, the Hunt-Scott-Rodino
Antitrust Improvement Act authorizes fluid class_recovery in parens
atriae actions brought by State Attorney Generals. See acts cited in
ennedy, supra, at 1212, n.24.
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Due to the controversial nature of the subject, the Supreme Court
has decided not to amend Rule 23 through the rulemaking power. In March
1978 the Judicial Conference of the United States adopted a resolution
which "approve[d] in principle the revision of Rule 23 (b){3) . . . by
direct legislative enactment, rather than by the rulemaking authom‘ty.4
The most extensive current proposals for revision are in the
form of a proposal submitted by the Office for Improvements in the
Administration of Justice of the U.S. Justice Department. The proposal
was first submitted to the 95th Congress on August 25, 1978, as SB 3475.
After extensive hearings before the Senate Judiciary Subcommittee for
improvements in judicial machinery, the bi1l was not passed out by the
Committee. In 1979 the Justice Department made substantial revisions
in response to objections voiced at the hearings and the proposal was
resubmitted as Title 1 of HR 5103, The Small Business Judicial Access
Act of 1979.5 Despite the politically attractive new label, the Bill

has not been the subject of Committee hearings.

4. Proceedings of the Judicial Conference of the United States,
33 Comm. 1978. In fact, the Conference had never specifically consid-
ered any amendments other than some minor and non-controversial revi-
sions. See 4 Class Action Reports 288 (1975).

5. The text of SB 3475 is set out as an Appendix to Kennedy,
supra, at p. 1241. The Bil1l Commentary prepared by the Justice Depart-
ment appears at 124 Cong. Rec. S 14,502 (daily ed, May 25, 1978). The
Kennedy article is an extensive analysis of the Bill, and comments
also appear in 5 Class Action Reports 1 (1978). HR 5103 and Commentary
is set out in full in 6 Class Action Reports 2 (1979), followed by an
extensive critique at p. 27. The description of the Justice Department
proposal is based on HR 5103.
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The Justice Department proposal is based on the premise that
there are two different types of class damage actions being litigated
under Rule 23 (b)(3):

(1) Where individual economic injury is small and the
primary purpose is to prevent unjust enrichment and
deter illegal conduct rather than compensate
individuals for minor harm.

(2) Where individual economic injury is more substantial
and the primary purpose of the suit is to compensate
the injured persons.

The proposed Bill would eliminate 23 (b)(3) from the federal rule and
establish two separate procedures: one, called a public action pro-
cedure, would include cases where claimed illegal conduct involves
widespread harm to individuals in small amounts; the other, called a

compensatory class action, is designed for cases of more substantial

damage.

The Bi11 also assumes that many major problems in Rule 23
result from the fact that Rule 23 does not provide adequate procedures
for judicial management.

The public action procedure could only be brought where at

least 200 persons have sustained an injury not exceeding $300 as a conse-

quence of an injury which would otherwise give rise to a civil private
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right of action under statutes relating to commercial conduct. The
aggregate of all harm must be $60,000 or more. The case is brought in
the name of the United States. There must be at least one substantial
question of law or fact common to all injured persons, but that ques-
tion need not predominate. There is no requirement of typicality of
the person bringing the action or impracticability of joinder of all
class members. A preliminary hearing is required within 120 days of
filing. Before such hearing, discovery is limited. The preliminary
hearing involves an inquiry into the merits to see if there is a
"serious question" of Tiability. This is not the equivalent of a sum-
mary judgment procedure; if the court declines to proceed, there is
no binding effect upon the class.

In the public action; the Attorney General or a federal agency
may take over the action if injured persons are found in more than
ten states or refer the action to a state Attorney General if a substan-
tial number of injured persons reside in one state. Upon assumption,
the United States or a state is required to pay, to the extent escheat
funds from prior actions are available, the plaintiffs' reasonable
attorney fees. The government may also retain the plaintiffs' attor-
ney as private counsel and pay fees out of escheated funds. The Bill
also provides an incentive fee to the person initiating a successful
action up to $10,000,

This procedure wouid eliminate the major Rule 23 obstacle of

individual notice. In fact, no notice is given at all, and no opt-out
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procedure is available to class members.

The public action provides for aggregate recovery. A judgment
may be equal to the value of benefit or profit to the defendant or the
combined value of all damage to injured persons. Claims administration
could be transferred to the administrative office of the U.S. Courts.
Unclaimed balances escheat and are used for fees and expenses in
future public claims.

The compensatory action is much closer to the present class
action procedure. At Teast 40 persons with claims exceeding $300
would be required. A substantial, but not predominant, common question
of law or fact is required. The claims must arise out of the same
transaction or series of transactions. Notice would be required, but
in more flexible form than in Rule 23 (c). The court must direct
notice "reasonably necessary to assure adequacy of representation and
fairness" to all persons concerned. Individual notice would not be
required absent large claims. There appears to be no specific provi-
sjon for payment of notice costs by defendants, but a conditional
partial expense award (discussed below) might require defendant to pay
such costs before the case is completed. The court can either require
opt-in or opt-out by class members, but apparently only cases where
individuals have claims of $10,000 or so will be appropriate for an
opt-in requirement. There would be no fluid class recovery and no
payment of fees from a public fund; the government could not take over
the case. The option of the court to dismiss a compensatory action on

manageability grounds would be retained.
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The compensatory action, as well as the public action, would
be subject to the preliminary merits hearing. For both actions the
Bill also regulates discovery and interlocutory appeals and has
detailed provisions for separate trial of issues. It also provides
for proof of essential elements of the claim and damages by
sampling. For public actions, this could provide the basis of Tiab-
ility and, for compensatory actions, would allow a finding of condi-
tional 1iability and damage leading to an immediate partial award of
expenses, including attorney fees. The Bill also provides more
detailed provisions for regulation of settlement and requires approval
of attorney fees by the court.

Both persons favoring or disfavering class actions can easily
find some gain and loss in the proposed bi]1.6 One difficult prob-
lem arises from replacing Rule 23 (b) because the proposed substitute,
particularly for claims under $300, does not cover all claims that

7 - » L]
could be brought in federal courts. Also limiting compensatory dam-.

ages actions to the same transaction or occurrence may be more

lTimited than Rule 23. Political prospects for passage appear very dim.

- 6. The editors of class action reports, who favor expanded
class actions, conclude that on balance the gains outweigh losses.
6 Class Action Reports at 41.

7. The public action is limited to consumer claims. See
Kennedy, supra, at 1217-18.

8. See 6 Class Action Reports at 28.

8
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B. State Class Actions and the Uniform Class Action Act

1. Uniform Class Action Act

For state courts, the 1966 Revisions of Rule 23 and restriction
of access to federal courts have resulted in substantial activity
related to state class action procedures.

The most notable event has been the promulgation, by the National
Conference of Commissioners on Uniform State Laws, of the Uniform Class
Actions Act in 1975. Generally, the Act is designed for state courts
with 1ittle class action experience and has far more detailed provi-
sions than Rule 23. The Act covers discovery, counterclaims, tolling
of the statute of limitations, class liability for costs, and juris-
diction over multi-state classes. The most important differences
between the Act and Rule 23 are:

(a) The Act eliminates the mandatory individual notice to
class members who can be identified. See Section 7.

(b} The Act provides for fluid class recovery in the form of
an aggregate judgment, with unclaimed amounts escheating to the state
as unclaimed property. The escheat, however, is not automatic, and
the court has the option after considering specified criteria to
conditionally or unconditionally return unclaimed amounts to the
defendant. See Section 15.

(c) The Act contains extremely detailed provisions and criteria
for regulating attorney fees and fee and expense arrangements. See

Sections 16 and 17.
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2. Distribution of’States

In addition to the Uniform Act, the Class action provisions in the
3 [
states fall into five categories.
(A) States with no formal class action statutes in rules.

(B) States which use the Field Code model (the Oregon statute
prior to 1973).

(C) States which have the pre-1966 version of Federal Rule 23.
(D) States which have adopted Federal Rule 23 verbatim.

{(E) States which have a modified form of Federal Rule 23.

After 1973 Oregon fits into the last category. In 1973 the
distribution of states was as follows:

(A) No statute or rule - 4 states.

(B) Field Code - 9 states.

(C) Pre-1966 Rule 23 - 13 states.

(D) Post-1966 Rule 23 - 19 states.

(E) Modified form of Rule 23 - 5 states.]o

Other states with a modified Federal Rule 23 included:

(1) Kansas had a version of Rule 23 that allowed the court on
its own motion to convert an action into a class action. The Kansas

rule also allowed the court to prohibit opting-out of class members

in a 23 (b)(3) action.

9. Note the analysis of state provisions which follows was
drawn from 2 Newberg, Class Actions, Chapter 4, pp. 293-454, supple-
mented by some material in the Class Action Reports.

10. The California Field Code provision and the Pennsylvania
pre-1966 Rule 23 had been judicially interpreted as substantially
equivalent to present Rule 23. New Mexico, Tisted in the third
category, also had an unrepealed Field Code provision.
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(2) Maryland - which had a brief rule that was a precurser of
the 1966 Amendment to Federal Rule 23. Notice was discretionary with
the court.

(3} Massachusetts - which eliminated 23 (b)(1) and (2), thus
requiring predominance of common questions for all actions. The Mas-
sachusetts rule also did not have any mandatory notice requirement.

(4) Ohio - which included special provisions relating to

aggregation of damages for jurisdictional purposes.

As of 1978, the distribution was as follows:

(A) No statute or rule - 3 states.

(B) Field Code - 8 states.

(C) Pre-1966 Rule 23 - 10 states.

(C) Post-1966 Rule 23 - 18 states.

(E) Modified Rule 23 - 10 states.

(F} Uniform Class Action Act - 1 state.

In 1977, I1linois, which previously had no statute, adopted a
modified form of Rule 23 which requires only numerosity, adequate rep-
resentation, and a predominant common question of law or fact. The
[T1inois statute does not require individual notice.

In 1975, New York, which had a Field Code statute, enacted a
modified form of Rule 23 as a statute. The New York statute eliminates
23 (b}(1) and (2) and requires only the standard prerequisites and a
predominant question. Class actions to recover statutory penalties are
forbidden. The New York statute makes notice discretionary and has a

provision allowing the court to order that the defendant pay notice costs.

A new provision allowing the court to award attorney fees was also added.
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In 1977 Pennsylvania, which had the pre-1966 federal rule,
enacted a new rule, modeled on the federal rule, but with provisions
taken from the Uniform Class Actions Act and some new provisions. The
three categories of Rule 23 (b} are recited with slightly different
language. For 23 (b}(3) class actions, the court is directed to con-
sider whether the amount to be recovered by individual class members,
in relation to the expense and effort of administering the action, is
so low that a class action would not be justified. In certifying any
class the court is directed to consider whether the representative
parties have a conflict of interest and whether the representative
parties have adequate financial resources to maintain the action.

The court is required to make findings of fact and conclusions of law
in the certification decision. In certain cases (substantial claims
for class members or other special circumstances) the court is given
the discretion to require that class members opt-in. The rule elimi-
nates mandatory individual notice but requires payment of notice costs
by the plaintiff. The rule allows the court to regulate attorney
fees.

In 1977 Texas, which had the pre-1966 federal rule, adopted a
modified form of Rule 23. The Texas rule requires mandatory Eisen
type individual notice for all 23 (b) categories. It also has a provi-
sion making discovery unavailable against unnamed class members.

In 1975 New Jersey, which had a post-1966 federal rule,

amended its rule. It eliminates mandatory individual notice and also
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allows the court to require that defendant pay notice costs. It also
specifically authorizes fluid class recovery.

Idaho, which had a pre-1966 Federal Rule 23, adopted the
post-1966 Federal Rule 23.

North Dakota, which had Federal Rule 23, adopted the Uniform
Class Action Act.

In California one substantive consumer statute, the California
Consumers Legal Remedies Act, contains a provision for publication
rather than personal notice in class actions.

III.  SUMMARY OF PROPOSED CHANGES

The proposed change would eliminate all of the modifications of
Rule 23 enacted by the 1973 legislature and add four new provisions that
do not appear in Rule 23. Some of the changes would have clear impact
in increasing availability of class actions in Oregon courts; others
would seem to have no effect at all. What follows is a brief techni-
cal description of the changes.

A. Substantial changes

1. Prelitigation notice

ORCP 32 I., requiring prelitigation notice 30 days prior to
filing, and ORCP 32 J., allowing a defendant to avoid a damage action
by taking corrective steps, would be eliminated. Prelitigation notice
as a prerequisite (32 A.(5)) and the procedure for converting an irjunc-
tive claim to a damages claim (32 K.) are also deleted.

Prelitigation notice is unique in the Oregon rule. It does
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not appear to be a substantial barrier to certification. On the other
hand, its utility may be questionable. The Tikelihood of a defendant

avoiding a substantial case by complying with 32 J. appears low.

2. Pendency notice

The most important 1imitation in Federal Rule 23

upon maintenance of large class action damage cases is the requirement
that individual notice be given to all absent class members whose
identity and Tocation can be determined and that plaintiff initially
pay the cost. This is the interpretation of Rule 23 by the Supreme
Court in the Eisen case. The substantial initial investment would
deter bringing most cases with a large class of people and small
individual damages. The plaintiff in the Eisen case had a 70 dollar
claim and individual notice costs were in excess of $200,000. The
Eisen notice decision terminated the case.

The proposed changes would; (a) eliminate any notice
when plaintiffs' claims are under $100 by changing 32 G.(1), and
{b) add a new provision which does not appear in the federal rule
allowing the court to order defendant to pay the initial notice costs
(32 F.(3) of proposed rule). The principal question presented by the
amendments is whether there are any constitutional problems.

The present Oregon notice requirement, 32 G.(2), is identical
to Federal Rule 26 C.(2), and under Eisen requires individual notice.
Although the parties in Eisen argued the question of whether individual

notice is constitutionally required, the Supreme Court decision is
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based solely on the wording of the rule. The suggested change is taken
from Section 9 (d) of the Uniform Act. The comment to the Uniform Rule
cites two post Eisen state cases (Nebraska and Calfiornia) which hold
that notice is not constitutionally required. The lower federal courts
have also been consistently holding that notice for 23 (b)(1) and (2)
class actions (not required by Rule 23) is not constitutionally required.
The suggested amendment actually requires no notice at all

for claims under $100. This would also appear to limit the right to
opt-out for such claims. While this is consistent with the public action
in the justice department statute, most states have modified Eisen only
to require some form of notice less than individual notice. In fact,
the Uniform Act also does this. The proposed change leaves out
Section 7{e) of the Act:

- (e) For members of the class not given personal or

mailed notice under subsection (d), the court shall

provide, as a minimum, a means of notice reasonably

calculated to apprise the members of the class of

the pendency of the action. Techniques calculated

to assure effective communication of information

concerning commencement of the action shall be used.

The techniques may include personal or mailed notice,

notification by means of newspaper, television, radio,

posting in public or other places, and distribution

through trade, union, public interest, or other

appropriate groups.

The ability to force payment of initial costs by defendant would

also reverse the Eisen interpretation of Rule 23. The U.S. Supreme
Court opinion was based upon the fact that the rule authorizes no

initial payment of costs by defendant. The opinion, however, discusses
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unfairness and préjudice to a defendant, suggesting due process considera-
11
tions. On the other hand, the Court does say that in unusual situa-
tions, such as the existence of a fiduciary relationship, reallocating
notice costs would be justified.
Most states changing their statute or rule in reaction to
Eisen have not included the procedure. New York and New Jersey
have. Despite the comment next to the proposed change submitted,
the cost allocation provision does not come from the Uniform Act.
In fact, the Act says in Section F.:
(f) The plaintiff shall advance the expense of notice
under this section if there is no counterclaim asserted.
If a counterclaim is asserted the expense of notice shall
be allocated as the court orders in the interest of
Jjustice.

3. Fluid Class Recovery

Another important issue in class actions is whether judgment
for damages is limited to claims actually established by individual
class members or damages may be assessed based upon improper gain by

the defendant. A related question is distribution of unclaimed portions

of aggregate damages.

The present Oregon statute clearly forbids any fluid class
recovery. ORCP 32 G.{2} and (3) require that class members file af-
firmative claims after notice and 32 N. provides that judgment only be

for claims actually filed. The proposed change would eliminate this

11. See 2 Newberg, Class Actions § 2350, pp. 48-56.
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and specify that, if after determining liability the court cannot
identify class members, the amount of damages for such class members
shall be "distributed in a manner most equitable under the circum-
stances." (32 F.(4) of proposed rule)

The Supreme Court did not pass upon the validity of fluid re-
covery in Eisen IV. The court of appeals strongly rejected the concept.
Rule 23 does not deal with the problem. Apparently, no federal court
has entered a judgment granting fluid recovery.12 The proposed
justice department statute would authorize fluid recovery in public
actions. The Hunt-Scott-Rodino Antitrust Improvement Act of 1976 does
authorize fluid recovery.

Among the states, only New Jersey has a specific provision
authorizing fluid r't=.-ccwm‘y.]3 The Uniform Act does authorize such
recovery. The suggested provision, however, is different from the sug-

gested change in the Oregon statute. Section 15 of the Act includes

the following provisions:

12. It has been used in settlement in some federal cases.

13. The California court has approved the procedure under its
Field Code statute. Daar v. Yellow Cab, 63 Cal. Rptr. 724 (1967).
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(5) The court shall determine what amount of the
funds available for the payment of the judgment cannot
be distributed to members of the class individually
because they could not be identified or located or
because they did not claim or prove the right to money
apportioned to them. The court after hearing shall
distribute that amount, in whole or in part, to one
gr more states as unclaimed property or to the defen-

ant.

(6) In determining the amount, if any, to be
distributed to a state or to the defendant, the court
shall consider the following criteria: (i) any unjust
enrichment of the defendant; (ii) the willfulness or
lack of willfulness on the part of the defendant;
(1i1) the impact on the defendant of the relief
granted; (iv) the pendency of other claims against
the defendant; (v) any criminal sanction imposed on
the defendant; and (vi} the loss suffered by the
plaintiff class.

(7) The court, in order to remedy or alleviate any

harm done, may impose conditions on the defendant
respecting the use of the money distributed to him.

The fluid class recovery is at court discretion and factors
to be considered are spellied out. The Uniform Act also uses the
concept of escheat. Presumably, the state is free to use escheated
funds as provided by state law.

4, Attorney Fees

Present Oregon law does not provide a separate authorization
for attorney fees in every class action. ORCP 32 0. authorizes the
court to regulate fees to be charged. The proposed change would
eliminate 32 0. and authorize a separate attorney fee award. (32 F.(5)
of proposed rule).

The federal rule does not provide for either regulation or

award of attorney fees. Fee awards may beaailable in federal courts
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under a specific statute. Fee awards may be available under federal
courts' equitable power to award fees from a common fund.]4 In some
cases the federal courts have also controlled fee arrangements between
the representative and attorney under the general power to control
conduct of a class action, but this does not appear to be a regular
practice.15 The justice department statute would authorize attorney
fee awards in public actions from prior unclaimed class action
aggregate awards held by the jurisdiction.

In the states, a few rules specifically provide for court regu-
Tation of fees. New York specifically authorizes an award of fees.
The Uniform Act also authorizes regulation and award of fees, but

the Act is again quite different from the proposal presented. Sec-

tions 16 and 17 of the Uniform Act provide:

(a) Attorney's fees for representing a class are
subject to control of the court.

(b) If under an applicable provision of law a
defendant or defendant class is entitled to attor-
ney's fees from a plaintiff class, only representa-
tive parties and those members of the class who
have appeared individually are liable for those fees.
If a plaintiff is entitled to attorney's fees from
a defendant class, the court may apportion the fees
among the members of the class.

14. 3 Newberry, supra, § 6905, pp. 1119-1123.
16. 3 Newberry, supra, § 6914, p. 1126.
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(c) If a prevailing class recovers a judgment
for money or other award that can be divided for
the purpose, the court may order reasonable attor-
ney's fees and litigation expenses of the class to
be paid from the recovery.

(d} If the prevailing class is entitled to de-
claratory or equitable relief, the court may order
the adverse party to pay to the class its reasonable
attorney's fees and litigation expenses if permitted

by law in similar cases not involving a class or the
court finds that the judgment has vindicated an
important public interest. However, if any monetary
award is also recovered, the court may allow reason-
able attorney's fees and litigation expenses only to
the extent that a reasonable proportion of that award
is insufficient to defray the fees and expenses.

(e) In determining the amount of attorney's fees
for a prevailing class the court shall consider the

following factors:

(1) the time and effort expended by the
attorney in the litigation, including the
nature, extent, and quality of the services
rendered;

(2) results achieved and benefits con-
ferred upon the class;

(3) the magnitude, compiexity, and
uniqueness of the litigation;

(4) the contingent nature of success;

(5) in cases awarding attorney's fees
and Titigation expenses under subsection
(d) because of the vindication of an
important public interest, the economic
impact on the party against whom the award
is made; and

(6) appropriate criteria in the [state's
Code of Professional Responsibility].
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Comment: Most of the factors listed in subsec-
tion (e) are taken from Lindy Bros. v. American
Radiator & Standard Sanitary Corp., 437 F.2d 161 {(3rd
Cir. 1973).

Section 17. [Arrangements for Attorney's Fees
and Expenses.] (a) Before a hearing under Section
2(a) or at any other time cue court directs, the rep-
resentative parties and the attorney for the repre- .
sentative parties shall file with the court, jointly
or separately; (1) a statement showing any amount
paid or promised them by any person for the services
rendered or to be rendered in connection with the
action or for the costs and expenses of the Titiga-
tion and the source of all of the amounts; (2) a
copy of any written agreement, or a summary of any
oral agreement, between the representative parties
and their attorney concerning financial arrangements
or fees and (3) a copy of any written agreement, or
a summary of any oral agreement, by the representa-
tive parties or the attorney to share these amounts
with any person other than a member, reguiar associate,
or an attorney regularly of counsel with his law firm.
This statement shall be supplemented promptly if ad-
ditional arrangements are made.

5. Statutory Penalties

The proposal would eliminate ORCP 32 L., which prohibits class
actions for statutory penalties. Rule 23 does not have such a provision.
Except where 1imited by a substantive statute, such as the Truth-in-Lending
Act, actions may be maintained for statutory penalties. Under the justice
department statute, the basis for calculating judgments do not include
penalties.

The rationale for Timitation in statutory penalty cases is
that a result totally out of proporation to defendant's behaviour may

result. Another consideration is that statutory penalty statutes are
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usually enacted as an incentive for individual small cTaims% the avail-
ability of class recovery makes such incentive unnecessary, 6_ On the
other hand, if the substantive statute provides for such penalties
without 1imiting the total exposure, as the Truth-in-Lending Act,
why should the class action rule Timit Tiability.

The New York statute prohibits statutory penalty cases. The

Uniform Act also specifically so provides in Section 15 (b).

6. Criteria for Certification

Class action cases appear to be won or lost on the certi-
fication hearing. Almost all Oregon cases relating to the Oregon rule
are appeals on the certification hearing and relate to 32 B.(3). For
certification under 32 B.(3), the plaintiff must establish predominance
of the common questions of law or fact, superiority of the class action
over alternative methods of adjudication, and manageability of the
action.

The Oregon rule has a number of provisions not appearing
in Rule 32 which would be eliminated by the proposed change:

(1) 32 B.(3) requires the court to not find

predominance untess separate questions
relate "primarily" to damages.

(2} 32 B.(3)(d) requires the court to consider
feasibility of notice.

(3) 32 B.(3)(e) requires the court to consider if
damages to be received by individual class
members are so minimal as not to warrant
intervention by the court.

16. The leading case recognizing the problem is Ratner v. Chemi-
cal Bank, 34 F.2d 412 (S.D.N.Y. 1971). See Kennedy, supra, pp. 1932-]235.
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(4) 32 B.(3)(f) requires the court to consider ]
1ikelihood of success at a preliminary hearing.

(5) 32 (c) requires the court to consider the
alternative of injunctive relief rather than
damages.

(6) 32 G.(4) requires a stay to determine ques-
tions of law prior to notice and other class
action procedures.

These provisions apparently were taken from the American College of Trial o

Lawyers, Report and Recommendations of Special Committee on Rule 23 (1972).

The first 1s the most 1imiting, and the Oregon Supreme Court has concluded
that the Tegislature intended that the scope of 32 B.(3) class actions

be more restrictive than the federal ru]e.18 They have denied certifica-
tion in cases when many federal courts would find predominance. The
Timitation seems to be unique to Oregon, as is the reference to feasib-
ility of notice in 32 B.(3)(d).

The minimal damages limitation of 32 B.(3)(e) and the considera-
tion of alternative remedies of 32 C. are less unusual. Both are
particularized aspects of the question of superiority of the class action
over other methods of disposing of the controversy. Federal courts can
and do consider these factors in particular cases. 32 B.(3)(e) is not
very well drafted. Section 3 (g)(13) of the Uniform Act is clearer:

(13} whether the claims of individual class members
are insufficient in the amounts or interests in-
volved, in view of the complexities of the issues

and the expenses of the litigation, to afford sig-
nificant relief to the members of the class.

17. See Bernhard v. First Natjonal Bank, 275 Qr. 145, 150-51 (1976).

18. Bernhard v. First National Bank, supra, p. 732. Actually,
the American College proposal was that predominance should exist when separate
questions relate solely to damages. See Kirkpatrick, Class Actions,
1973 lLegislation, 0SB; 39, 43.




Memorandum
March 10, 1980
Page 24

The preliminary hearing on the merits directed by 32 B.(3)F.

was originally intended to provide some control of spurious claims
19
because Oregon did not have a summary judgment procedure in 1973.

However, one key element of the new management controls proposed in

the Justice Department Act is a preliminary hearing where the court

must decide if "there are sufficiently serious questions going to the
merits to make them fair ground for Titigation." The Comment explains

the proposal as follows: (Footnotes omitted)

a. Merits Inguiry After Limited Discovery. The early
merits evaluation promises defendants protection from
the costs of extensive and unnecessary discovery (and
motion practice) in cases not presenting serious
issues. It provides the relator and the United States
with an early, tentative judicial determination on_
the merits so they are better able to assess the wis-
dom of pursuing the action. Alse, given the present
potential for excessive discovery and motion practice
by both sides, a mandatory preliminary hearing
requires the court to take firm, early control of the
action. The implementation of a preliminary look at
the worthiness of these suits has wide support.

i

The operation of this merits screening procedure differs in
many particulars from that of a summary judgment determina-
tion under Rule 56. Under §3022(b)(2) the plaintiff does not have
as burdensome a showing as a Rule 56 movant. That is, the
former must show uncertainty on the merits, not the existence of
a clear rule favoring his case. The defendant under §3022(b)(2)
has a more difficuit showing than the party opposing a Rule 56
motion. He must demonstrate that the law is clearly in his favor,
whereas the party adverse to a Rule 56 motion must show only
that the merits are uncertain. These balances are struck differ-
ently because of the divergent screening and case-disposition
purposes motivating the two determinations. Divergent purpose
is reflected not only in each determination’s standard, but in its
effect, timing, and required discovery.

19. Kirkpatrick, supra, at 45,
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The purpose of a Rule 56 motion is to dispose ofthemeritsofa
case and avoid unnecessary trial.'®¢ An award of summary
judgment is binding on the parties.'® Thus, a complex case may
not be “ripe” for summary judgment for many years, ¥
Moreover, this deviceis notafavored means of deciding antitrust
viclations where, for example, state of mind or intent is at issue,
or the facts are peculiarly in the knowledge of the moving
party.'s?

In contrast, the preliminary hearing test screens out those
cases where the merits showing does not justify the expensive
panopoly of ctass treatment. This merits determination does not
have binding effect on the injured persons. While a finding
adverse to the plaintiff results in a dismissal of the action as
formulated in the complaint, the defendant’s conduct may bethe
basis for a subsequent collective action. which is better pieaded
or supported

B. Technical Questions

The changes listed below are included in this section because
they do not appear to affect the availability of class actions.

1. Findings of fact and conclusions of law. Section 32 {d)

requires the court to make findings of fact and conclusions of law in
the certification decision. The certification decision is frequently
the crucial decision and is appealable. (ORS 13.400) This is a
desirable requirement and should be retained..

2. Notice on settlement. Section 32 E. has special Tanguage

not appearing in Federal Rule 23 which allows dismissal without notice
to class members under some circumstances. This provision avoids the
expense of mandatory notice for every dismissal.

3. Amending orders. Section 32 F. has a phrase not appearing

in Rule 23, reciting that orders of the court in the conduct of actions

"may be altered and amended as desirable." The possibility of amendment

20. Class Action Reports at 21-22.
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of the certification order as the action develops seems reasonable and in
any case it would be within the inherent power of the court to change

any order before final judgment. The Uniform Act has a much more
elaborate provision relating to the amendment or certification orders.
See Section 5.

4. Consolidation of a¢tions. The proposal would eliminate the

procedure for consclidation of actions by the Supreme Court. Although
the occasion for use of this provision would be rare, it seems reason-
ably designed to avoid duplication of effort by circuit courts in unusual
cases.

5. Inaccurate notice. The proposals do point out that there

is an inconsistency in the existing rule. 32 F.{(1) requires a notice
which states that class members who do not opt-out are bound but under
32 G.(3) and N,, only members who file claims are bound in favorable
Jjudgments,

6, Drafting details. Cross references in 32 B., 6., and

F.(6) eliminate the words "of this rule" and 32 G.(1) has had masculine
pronouns reinserted. This style is inconsistent with the ORCP.

C. Areas Not Covered

If Rule 32 is to be revised, there are troubiesome areas not
addressed. They include (1) jurisdiction over multi-state classes -
Section 6 of the Uniform Act, (2) exclusion for members of defendant

classes - Section 8 (d) of the Uniform Act, (3) discovery by or against
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class members - Section 10 of the Uniform Act, (4) counterclaims by or
against the class - Section 11 of the Uniform Act, (5) 1iability of
class members for costs - Section 14 of the Uniform Act, and (6) tolling

of the statute of limitations for class members - Section 18 of the Uni-

form Act.

Iv. COUNCIL RULEMAKING POWER

One obvious question presented by any proposed changes is
whether they can be promulgated by the Council as rules or could only
be submitted to the legislature as a suggested statutory revision.
The rulemaking power of the Council is set out in ORS 1.735 as follows:

The Council on Court Procedures shall promulgate rules

governing pleading, practice and procedure, including

rules governing form and service of summons and process

and personal and in rem jurisdiction, in all civil pro-

ceedings in all courts of the state which shall not

abridge, enlarge, or modify the substantive rights of

any litigant.

The question is, as with similar language in many rulemaking

21
statutes, what is meant by "pleading, practice and procedure."
In many cases the question is not capable of a categorical answer. There
are, of course, no Oregon cases. Cases in other jurisdictions are spotty
and none deal with the particular questions presented. There is also
no agreement among commentators on a reasonabie definition of substance

or procedure in the rulemaking context.

21. E.qg., 28 U.S.C.A. 2072, the Federal Rules Enabling Act.
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The most reasonable approach is to recognize that what is at
issue is a balance between legislative and judicial power, This bal-
ance is controlled by the legisiature. The ultimate question is one
of legislative intent in ORS 1.735. 1In using the words "pleading,
practice and procedure” the legislature identifies many areas which by
common understanding would be procedural, i.e., directly related to
the administration of courts with minimal policy implications. The
language, however, leaves many other areas in a twilight zone. These
areas are clearly related to administration of Jjustice but aliso have
substantive policy implications beyond the court system. Whether or
not the legislature intended to trust these policy questions to a
judicial body can only be answered by the legislature. The ruiemaking
structure in this state has a built-in mechanism for resolving doubt-
ful areas. Under ORS 1.735 the rules are submitted to the legislature
for r‘eview.22 This is exactly what was done the last biennium with
Rule 4 relating to personal jurisdiction.

The federal courts have decided to leave any changes in Rule 23
to the legislature. Whether the Judicial Conference action was moti-
vated by a recognition that they were sStalemated on changes or by a fear

23
the changes exceeded rulemaking power is not clear.

22. This approach is based upon that used by Levin and
Amsterdam, Legislature Control Over Judicial Rule Making, 107 U.Pa.
L. Rév. 1, 23-24 {1958). See also Comment, Staff Memo to the
Enforcement of Judgments and Provisional Remedies Subcommittee, dated
February 7, 1980.

23. Kennedy, supra, at 1215.
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On this basis all changes suggested that would conform Rule 32
to Federal Rule 23 would clearly be procedural. Although some doubt
was expressed when Rule 23 was first enacted,24 after 14 years of
acceptance as a judicial rule there is 1ittle doubt that Rule 23 as it
exists is a valid exercise of rulemaking power.25

The real difficult area is in the changes which do not appear
in the federal rule:

1. No notice for claims of less than $100.

2. Payment of notice costs by defendant.

3 F1uid class recovery.

4, Authorizing attorney fees.

The first seems the most clearly procedural. Rule 23 originally
specified the form of notice. The rules deal extensively with notice
relating to conduct of actions.26

The Tast seems clearly substantive. Most commentators agree
that remedies are substantive. Right to attorney fees, as opposed to
procedure for determining fees, is a form of remedy.27 The Council is
considering rules for assessment of attorney fees but not rules govern-

ing the right to such fees. Existing section 32 0. related to control-

ling fees. The suggested revision would create a right to fees.

24. Kennedy, supra, at 1215-1216. Ross, Rule 23(b), Class
Actijons - A Matter of "Practice and Procedure" or "Substantive Right,"
27 Emory Law Journal 247 (1978).

25. Kennedy, supra, at 1216. Fyr, on Classifying Class Suits,
27 Emory Law Journal (1978).

26. dJoiner and Miller, Rules of Practice and Procedure, A
Study of Judicial Rulemaking, 55 Mich. L. Rev. 623, 646 (1957).

27. Joiner and Miller, supra, at 653.
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Taxing costs to defendant and fluid recovery could easily be
argued as both substantive and procedural. Cost assessments and distribu-
ting damages are standard procedural activities. Forcing a defendant
to pay initial costs of a suit against him and creating an ability to
collect damages that do not go to compensate the person injured have
enormous policy implications.

My best analysis is that the notice change is procedural and the
attorney fee award is substantive. Only the Tegislature could settle

the question for fluid recovery and payment of costs by defendant.

CONCLUSION

If the subcommittee wishes to have more detailed research in any
particular area, this can be done. There certainly is no shortage of
material.

One useful approach may be to consider the available empirical
data on how class actions actually are operating. There are a few
studies availabTe which shed some 1ight on the reality of class action

practice:

"[W]e seem to be in the midst of a holy war over this
Rule, one being fought between the defense bar and
the plaintiff's bar. In some respects it has become
a political figure, for example, in the consumer and
environmental areas, and some aspects of the Rule
have received public notoriety in many parts of the
United States because of media attention. Unfortun-
ately, much of the discussion has been highly
emotional and considerable snake-oil has been sold
along the way.
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In point of fact, we have precious Tittle empiric
evidence as to how the Rule actually has been func-
tioning. The evidence that we have, largely in the
form of an excellent report by the Senate Committee
on Commerce, the so-called Magnuson Committee Study,
and a study done by the American Bar Foundation on
antitrust class actions, indicates that much of the
debate has been based on erroneous assumptions. The
studies indicate that Rule 23 is achieving its in-
tended purposes and may well be providing system-wide
economies, even though some cases are incredibly
difficult to process. Moreoever, it appears that to
the extent there are difficulties with the function-
ing of Rule 23, they center around the (b)(3) categary
of cases and do not involve (b)(1) or (b}(2) cases.

These studies also suggest that although there are
some indications of undesirable or unprofessional
conduct in certain cases, abuse is not widespread.
What appears to have happened is that anecdotes

about a few situations have been repeated so often

at professional meetings that an impression has been
created that these abuses occur in every case. The
empiric evidence also suggests, contrary to a widely
held opinion, that in settled damage class actions,
particularly in the treble damage antitrust and
securities contexts, the vast majority of the money
received actually is distributed to the class members.
It does not get devoured by avaricious attorneys
questing f%r fees nor js it eaten-up by administrative
expenses.2

28. Miller, An Overview of Federal Class Actions, Past, Present
and Future, Federal Judicial Center, 1977.



BACKGROUND - STATUTORY PROVISIONS IN OTHER JURISDICTIONS

I. NOTICE - PENDENCY

A.

NO NOTICE UNDER $100

Sec. 7 - Uniform Act

OTHER THAN INDIVIDUAL NOTICE

1. Sec. 7e - Uniform Act

2. Small Business Judicial Access Act (see II below)
3. Pennsylvania

4. New York

5. New Jersey

6. Illinois

7. California

8. Hunt-Scott-Rodino Act
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STATE BY STATE ANALYSIS §1220b

decision on the matters specified in Rules 1702, 1708 and 1709, including findings
of fact, conclusions of law and appropriate discussion,

tb) In certifying a class action, the court shall set forthin its order a description
of the class.

{(c) When appropriate, in certifying, refusing to certxfy or revoking a certifica-
tion of a class action the court may order that

(1} the action be maintained as a class action limited to particular issues or
forms of relief, or

(2) a class be divided into subclasses and each subclass treated as a class for
purposes of certifying, refusing to certify or revoking a certification and that the
provisions of these rules be applied accordingly.

(d) An order under this rule may be conditional and, before a decision on the
merits, may be revoked, altered or amended by the court on its own motion or on
the motion of any party. Any such suppiemental order shall be accompanied by a
memorandum of the reasons therefor.

(e) If certification is refused or revoked, the action shall continue by or against
the named parties alone.

Rule 1711. The Plaintiff Class. Exclusion. Inclusion

(a) Except as provided in subdivision (b} or as otherwise provided by the court,
in certifying a plaintiff class or subclass the court shall state in its order that every
member of the class is included unless by a specified date a member files of record a
written election to be excluded from the class.

{b) If the court finds that

(1) the individual claims are substantial, and the potential members of the class
have sufficient resources, experience and sophistication in business affairs to
conduct their own litigation; or

(2) other special circumstances exist which are described in the order,
the court may state in its order that no person shall be a member of the plaintiff
class or subclass unless by a specified date of record a written election to be
included in the class or subclass.

Rule 1712. Order. Notice of Action

€a) After the entry of the order of certification and after hearing the parties with
respect to the notice Lo be given, the court shall enter a supplementary order which
shall prescribe the type and content of notice to be used and shall specify the
members to be notified. In determining the type and content of notice to be used
and the members to be notified, the court shall consider the extent and nature of the
class, the relief requested, the cost of notifying the members and the possible
prejudice to be suffered by members of the class or by other parties if notice is not
received. The court may des1gnate in the notice a person to answer inquiries from,
furnish information to or receive comments from members or potential members
of the class with respect to the notice.

{b) The court may require individual notice to be given by personal service or
by mail to all members who can be identified with reasonable effort, For members
of the class who cannot be identified with reasonable effort or where the court has
not required individual netice, the court shall require notice to be given through
methods reasonably calculated to inform the members of the class of the pendency
of the action. Such methods may include using a newspaper, television or radio or
posting or distributing through a trade, union or public interest group,

(¢) The notice shall be prepared by and given at the expense of the plaintiff in
the manner required by the order. A proposed form of notice shall be submitted for
approval to the court and to all named defendants, who may file objections thereto
within ten days. The court may require a defendant to cooperate in giving notice by

*Clags Upheld 181
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taking steps which will minimize the plaintiff’s expense including the use of the
defendant’s established methods of communication with members of the class,
provided, however, that any additional costs thereby incurred by the defendant
shall be paid by the plaintiff.

Note: Tllustrative of the means of reducing the expense of individual notice is
the inclusion of the notice in a mailing normally made by the defendant to members
of the class.

(d) If a defendant asserts a counterclaim against a plaintiff class or subclass, the
expense of a combined notice of the plaintiff’s claim and of the defendant’s
counterclaim shall be allocated between the parties as the court may order.

Rule 1713. Conduct of Actions

(a) In the conduct of actions to which this rule applies, the court may make
appropriate orders

(1) determining the course of proceedings or prescribing measures to prevent
undue repetition or complication in the presentation of evidence or argument;

(2) requiring, for the protection of the members of the class or otherwise for the
fair conduct of the action, that notice, other than notice under Rule 1712, be given
in such manner as the court may direct to some or all of the members of any step in
the action, or of the proposed extent of the judgment, or of the opportunity of
members to signify whether they consider the representation fair and adequate;

(3) permitting an interested person to intervene in accordance with Rules 2326
et seq. governing Intervention;

(4) imposing conditions on the representative party or an intervener;

(5) taking any action to assure that the representative party adequately
represents the class;

(6) dealing with other administrative or procedural matters.

(b} Any such order may be revoked, altered or amended as may be appropriate
from time to time.

Rule 1714, Compromise. Settlement. Discontinuance

{a) No class action shall be compromised, settled or discontinued without the
approval of the court after hearing.

{b) Prior to certification, the representative party may discontinue the action
without notice to the members of the class if the court finds that the discontinuance
will not prejudice the other members of the class.

(c) If an action has been certified as a class action, notice of the proposed
compromise settlement or discontinuance shall be given to all members of the class
in such manngr as the court may direct.

Rule 1715. Judgment ¥

(a) Except by special order of the court, no judgment by default or on the
pleadings or by summary judgment may be entered in favor of or against the class
until the court has certified or refused to certify the action as a class action.

{(b) A judgment entered on preliminary objections in a class action before
certification shall bind only the named parties to the action.

{c) A judgment entered in an action certified as a class action shall be binding
on all members of the class except as otherwise directed by the court.

(d) 1n all cases the judgment shall be framed by the court and shall specify or
describe the parties who are bound by its terms.

* Rule 1716. Counsel Fees
In 2ll cases where the court is authorized under applicable law to fix the amount

of counsel fees it shall consider, among other things, the following factors:
{1) the time and effort reasonably expended by the attorney in the litigation;

182 *Clas. Upheld
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b. Unless a statute creating or imposing a penalty, or a minimum measure of
recovery specifically authorizes the recovery thereof in a class action, an action to
recover a penalty, or minimum measure of recovery created or imposed by statute
may not be maintained as a class action.

§902. Order allowing class action .

Within sixty days after the time to serve a responsive pleading has expired forall
persons named as defendants in an action brought as a class action, the plaintiff
shall move for an order to determine whether it is to be so maintained. An order
under this section may be conditional, and may be altered or amended before the
decision on the merits on the court’s own motion or on motion of the parties. The
action may be maintained as a class action only if the court finds that the
prerequisites under section 901 have been satisfied. Among the matters which the
court shall consider in determining whether the action may proceed as a class
action are:

I. The interest of members of the class in individually controlling the prosecu-
tion or defense of separate actions;

2. The impracticability or inefficiency of prosecuting or defending separate
actions;

3. The extent and nature of any litigation concerning the controversy already
commenced by or against members of the class;

4. The desirability or undesirability of concentrating the litigation of the claim
in the particular forum,;

5. The difficulties likely to be encountered in the management of a class action.

§903. Description of class

The order permitting a class action shall describe the class. When appropriate
the court may limit the class to those members who do not request exclusion from
the class within a specified time after notice.

§904. Notice of class action

- (a) Inclass actions brought primarily for injunctive or declaratory relief, notice
of the pendency of the action need not be given to the class unless the court finds
that notice is necessary to protect the interests of the represented parties and that
the cost of notice will not prevent the action from going forward.

(b) In all other class actions, reasonable notice of the commencement of a class
action shall be given to the class in such manner as the court directs.

(c) The content of the notice shall be subject to court approval. In determining
the method by which notice is to be given, the court shall consider

I. the cost of giving notice by each method considered

II. the resources of the parties and

I11. the stake of each represented member of the class, and the likelihood that
significant numbers of represented members would desire to exclude themselves
from the c¢lass or to appear individually, which may be determined, in the court’s
discretion, by sending notice to a random sample of the class.

(d) I. Preliminary determination of expenses of notification. Tnless the court
orders otherwise, the plaintiff shall bear the expense of notification. The court may,
if justice requires, require that the defendant bear the expense of notification,
or may require each of them to bear a part of the expense in proportion to the
likelihood that cach will prevail upon the merits. The court may hold a preliminary
hearing to determine how the costs of notice should be apportioned.

1I. Final determination. Upen termination of the action by order or judgment,
the court may, but shall not be required to, allow to the prevailing party the
expenses of notification as taxable disbursements under article eighty-three of the
civil practice law and rules.
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NEW JE
[NJ R Civ P 4:32 (effective April 1, 1975)]
RULE 4:32. CLASS ACTIONS

4:32-1. Requirements for Maintaining Class Action

(a) General Prerequisites to a Class Action. One or more members of a class
may sue or be sued as representative parties on behalf of all only if (1) the classisso
numerous that joinder of all members is impracticable, (2) there are questions of
law or fact common the the class, (3) the claims or defenses of the representative
parties are typical of the claims or defenses of the class, and (4) the representative
parties will fairly and adequately protect the interests of the class,

(b) Class Actions Maintainable. An action may be maintained as a class action
if the prerequisites of paragraph (a) are satisfied, and in addition:

(1} the prosecution of separate actions by or against individual members of the
class would create a risk cither of (A) inconsistent or varying adjudications with
respect to individual members of the class which would establish incompatible
standards of conduct for the party opposing the class, or (B} adjudications with
respect to individual members of the class which would as a practical matter be
dispositive of the interests of the other members not parties to the adjudications or
substantially impair or impede their ability to protect their interests; or

(2) the party opposing the class has acted or refused to act on grounds generally
applicable to the class, thereby making appropriate final injunctive relief or
corresponding declaratory relief with respect to the class as a whole; or

(3) the court finds that the questions of law or fact common to the members of
the class predominate over any questions affecting only individual members, and
that a class action is superior to other available methods for the fair and efficient
adjudication of the controversy. The factors pertinent to the findings include; first,
the interest of members of the class in individually controlling the prosecution or
defense of separate actions; second, the extent and nature of any litigation
concerning the controversy already commenced by or against members of the class;
third, the difficulties likely to be encountered in the management of a class action,
4:32-1, Determination of Maintainability of Class Action; Notice; Judgment;

Partially as Class Actions

{a) Order Determining Maintainability. As soon as practicable after the
commencement of an action brought as a class action, the court shall determine by
order whether it is to be so maintained. An order under this subdivision may be
cbnditioned, and may be altered or amended before the decision on the merits.

*(b) Notice. In any class action maintained under R. 4:32-1(b) (3) the court shall
direct to the members of the class the best notice practicable under the circum-
stances, consistent with due process of law. The notice shall advise that (1) each
member, not present as a representative, will be excluded from the class by the
court if he so requests by a specified date; (2) the judgment, whether favorable or
not, will bind all members who do not request exclusian; and (3) any member who
does not request exclusion may enter an appearance. The cost of notice may be
assessed against any party present before the court, ur may be allocated among
parties present before the court, pending final disposition of the cause.

(¢) Judgment. The judgment in an action maintained as a class action under R,
4:32-1(b) (1) or (b} (2}, whether or not favorable to the class, shall include and
describe those whom the court finds to be members of the class. The judgment inan
action maintained as a class action under R.4:32-1(b} (3), whether or not favorable
to the class, shall, to the extent practicable under the circumstances, consistent with
due process of law, describe the class and specify those who have been excluded
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from the class. In any class action, the judgment may, consistent with due process
of law, confer benefits upon a fluid clasg. whose members may be, but need not
have been members of the class in suit.

(d) Partial Class Actions. If appropriate an action may be brought or
maintained as a class action with respect to particular issues, or a class may be
subdivided into subclasses and each subclass treated as a class, and the provisions
of this rule shall then be construed and applied accordingly.

Note: Paragraphs (b) and (¢) amended November 27, 1974 to be effective April 1, 1975,

4:32-3. Orders in Condnct of Actions )

In the conduct of actions to which this rule applies, the court may make
appropriate orders: (a) determining the course of proceedings or prescribing
measures to prevent undue repetition or complication in the presentation of
evidence or argument; (b) requiring, for the protection of the members of the class
or otherwise for the fair conduct of the action, that notice be given in such manner
as the court may direct to some or all of the members of any step in the action, or of
the proposed extent of judgment, or of the opportunity of members to signify
whether they consider the representation fair and adequate, to intervene and
present claims or defenses, or otherwise to come into the action; (¢) imposing
conditions on the representative parties or on intervenors; (d) requiring that the
pleadings be amended to eliminate therefrom allegations as to representation of
absent persons, and that the action proceed accordingly; (e} dealing with similar
procedural matters, These orders may be combined with an order under R. 4:32-
2(a) and may be aliered or amended as may bc desirable from time to time.

4:32-4. Dismissal or Compromise

A class action shall not be dismissed or compromised without the approval of
the court, and notice of the proposed dismissal or compromise shall be given toall
members of the class in such manner as the court directs.

4:32-5. Derivative Action by Shareholders

In an action brought to enforce a secondary right on the part of one or more
shareholders in an association, incorporated or unincorporated, because the
association refuses to enforce rights which may properly be asserted by it, the
complaint shall be verified and allege that the plaintiff was a shareholder at the time’
of the transaction of which he complains, or that his share thereafter devolved on
him by operation of law, The complaint shall also set forth with particularity the
efforts of the plaintiff to secure from the managing directors or trustees and, if
necessary, from the shareholders such action as he desires, and the reasons for his
failure to obtain such action or the reasons for not making such effort. Immediately
on filing the complaint and issuing the summons, the plaintiff shall give such notice
of the pendency and object of the action to the other shareholders as the court by
order directs. The derivative action may not be maintained if it appears that the
plaintiff does not fairly represent the interests of the shareholders or members
similarly situated in enforcing the right of the corporation or association. R. 4:32-4
{dismissal and compromise) is applicable to actions brought under this rule.

New Jersey Rules 4:32-1 to 4:32-4 were adopted as part of the 1969
amendments and followed the 1966 revisions of FR Civ P 23. Major further
amendments to Rule 4:32-2(b) and (c} were made November 27, 1974, effective
April 1, 1975.

Class Notice under New Jersey Rules:
The amendment to Rule 4:32-2(b) significantly relaxes the federal rule
requirement in FR Civ P 23(b) (3) actions that individual notice must be given
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representative was an adequate representative in that his interests coincided with
those of class members and he prosecuted the action vigorously and compe-
tently. The court awarded reasonable attorney’s fees from the portion of each
class member’s recovery. Bush v Upper Valley Telecable Co 96 1d 83, 524 P2d
1055% (1974)

G65-1, Class upheld in action by corporation and individuals on behalf of
600 landowners, lessees or purchasers of property along a lake to stabilize water
level of lakes. Twin Lakes Improvement Assn v East Greenacres Irrigation
District 90 1d 281, 409 P2d 390* (1965)

G63-1, City had the right to bring an action under Rule 23(a) to enforce a
trust to be used primarily for the recreation of youth of the area. In re Eggan's
Estate 86 1d 328, 386 P2d 563 (1963); also see Dolan v Johnson 95 1d 385, 509
P2d 1306 (1973) (challenge to will ng residue of estate for charitable

purposes) :

NEW ILLINOIS CLASS ACTION STATUTE

Until 1977 Illinois followed state common law in the area of class actions. Il
RCivP §§57.2-57.7 (1977) (analyzed at 110a Smith-Gurd Annot. Il Stat at
1432) now expressly provides for the maintenance of class actions in Illinois

§57.2 Prerequisites for the Maintenance of a Class Action

(2a) Anaction may be maintained as a class action in any court of this State and
a parly may sue or be sued as a representative party of the class only if the court
finds: @

(1) The class is so numerous that joinder of all members is impracticable.

(2) There are questions of fact or law common to the class, which common
questions predominate over any questions affecting only individual members.

(3) The representative partics will fairly and adequately protect the interest of
the class.

(4) The class action is an appropriate method for the fair and efficient
adjudication of the controversy,

§57.3 Order and Findings Relative to the Class

(a) Determination of Class. As soon as practicable after the commencement of
an action brought as a class action, the court shall determine by order whether it
may be so maintained and describe those whom the court finds to be members of
the class. This order may be conditional and may be amended before a decision on
the merits,

(b) Class Action on Limited Issues and Sub-classes. When appropriate, an
action may be brought or maintained as a class action with respect to particular
issues, or divided into sub-classes and each sub-class treated as a class. The

provisions of this rule shall then be construed and applied accordingly.

§57.4 Notice in Class Action

Upon a determination that an action may be maintained as a class action, or at
any time during the conduct of the action, the court in itsdiscretion may order such
notice that it deems necessary to protect the interest of the class and the parties.

An order entered under paragraph (a) of Seciion §7.3, determining that an
action may be maintained as a class action, may be conditioned upon the giving of
such notice as the court deems appropriate.
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(b) The court shall permit the suit to be maintained on behalf of
all members of the represented class if all of the following conditions
exist: '

(1) It is impracticable to bring all members of the class before
the court.

{2) The questions of law or fact common to the class are sub-
stantially similar and predominate over the questions affecting the
individual members,

{3) The claims or defenses of the representative plaintiffs are
typical of the claims or defenses of the class.

(4) The representative plaintiifs will fairly and adequately pro-
fect the interests of the class. -

fc) If notice of the time and place of the hearing is served upon
the other parties at least 10 days prior thereto, the court shall hold a
hearing, upon motion of any party to the action which is supported
by affidavit of any person or persons having knowledge of the facts,
to determine if any of the following apply to the action:

{1) A class action pursuant to subdivision (b) is proper.

(2) Published notice pursuant to subdivision (d) is necessary to
adjudicate the claims of the class.

(3) The actlion is without merit or there is no defense to the ac-
tion. '

A motion based upon Section 437c of the Code of Civil Procedure
shall not be granted in any action commenced as a class action pur-
suant teasubdivision (a).

{d) If the action is permitted as a class action, the court may di-
rect either party to notify each member of the class of the action.
The party required to serve notice may, with the consent of the
court, if personal notification is unreasonably expensive or it appears
that all members of the class cannot be notified personally, give no-
tice as prescribed herein by publication in accordance with Section
6064 of the Government Code in a newspaper ofsgeneral circulation in
the county in which the transaction occurred.

(e) The notice required by subdivisiesr—(®) "Shall include the fol-
lowing:

(1} The court will exclude the member notified from the class if
he so requests by a specified date.

(2) The judgment, whether favorable or not, will include all
members who do not request exclusion.

(3) Any member who does not request exclusion, may, if he de-
sires, enter an appearance through counsel.

(f) A class action shall not be dismissed, settled, or compromised
without the approval of the court, and notice of the proposed dismis-
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District court need not apply laches to
claims of private plaintiff in injunetion
action if it finds that sufficient reasonms,
traditionally cognizable in equity, exist
which prevented plaintlff from making
timely challenge or that delay caused de-
fendant no prejudice, 5

Laches, being an equitable considera-
tion, was not a bar to antitrust action
brought prior to expiration of four-year
statute of limitations period set by Con-
gress. Hecht Co, v. Southern T'nion Co.,
D.C,N.M.1979, 474 F.Supp. 1022,

48, Review

Where, in_ antitrust treble damage ac-
tion by motion picture accessories jobber
against metion picture producer and oth-
ers for alleged monopolization of motion
icture accessories market, trial court
1ad not determined whether there was,
during limitations period, mere absence
of dealing by defendants with jobber or
whether, instead, there was some specific
act or word precluding jobber from gain-
ing access to producers’ posters for dis-
trihution during period governed by this
section, district court having been of er-
roneons opinion that cause of action
arose in neither case, aetion weuld be re-
manded for proceedings to clarify such
issue. Poster Exchange, Inc, v, National
Sereen Serviee Corp., C.A.Ga.1975, 517 F.
24 117, rehearing denled 520 F.2d 943, cer-
tiorari denled 06 S.Ct. 2166, 425 U,8. 971,
48 L.Ed.2d 793.

Although, under seections 12-27 of this
title, judgment of conviction rendered
against same defendants in prior crimi-
ngl antitrnst setion brought by TUnited
States was only ‘“prims facie” evidence
agalnst snch defendants in  subsequent
action brought by State of Illinois, doc-
trine of coliateral estoppel counld be in-
voked to preclude defendants from plead-
ing any defense in subseguent actinn.
State of Til. yv. Huckaba & Sons Const.
Co., D.C.IIL1977, 442 F.Supp. 56.

50. Burden of proof

A party asserting fraudulent conceal-
ment as a hasis for tolling period of lim-
itations In an antitrust suit bears burden
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of proof on issue. Charlotte Teleeasters,
Ine. v, Jefferson-Pllot Corp., C.A.N.(C.1476.
546 F.2d 570.

Once it appears that statute of limita-
tions on private antitrust action has run,
plaintiff must sustain burden of showing
not merely that he falled to discover
cause of action prior to running of stat-
ute, but also that he exercised due dill-
gence and that some affirmative act of
fraudulent concealment frustrated discov-
ery notwithstanding such diligence. Cit{
of Detroit v. Grinnell Corp., C.A.N.Y.1974,
495 F.2d 448,

Plaintiffs in private antitrust eclass ac-
tion whe attacked proposed settlement,
inter alia, on ground that starting date
of “gettlement period” was incorrectly
determined failed to prove that period of
fraudulent concealment of monopolistic
practices continued to point where it
could be “tacked on" {0 earliest point
from which limitations would otherwise
run, Id.

That prior judgment in antitrust aetion
against defendant {s prima facie evidence
in subsequent action gimply means that

laintiff can shift burden of preof to de-
endant, but does not preclude defendant
from putting up defense. State of Il v.
Huckaba & Sons Const, Co., D.C.1IL19TT,
442 F.Supp. 58.

1t was the duty of the plaintiffs to
come forward and show that the nlleged
unlawful diseriminatory transactions
with defendant occurred within four
rears prior to fillng of swit. Deam v.
Monsanto Co., Inc., D.C.Ark.1970, 414 F.
Supp. 570.

To estahlish claim of fraudulent con-
cealment in order to avoid defense of
limitations in private treble damage anti-
trust actlon, plaintiff most prove fraundn-
tent concealment hy defendant raising
sfatute together with plaintiff's failure to
discover facts which are basis of his
cause of action despite exercizse of due
diligence on his part, In re Indenendent
Gasoline Antitrust TLitigation, D.C.Md.
1978, 79 F.R.D. .552.

§ 15¢. Actions by state attorneys general—Parens patriae; monetary

relief; damages

(a) (1) Any attorney general of a State may bring a civil action In

the name of such State, as parens patriae on behalf of natural persons
residing in such State, in any district court of the United States having
Jurisdiction of the defendant, to secure monetary relief as provided in
this section for Injury sustained by such natural persons to their proper-
ty by reason of any violation of Seetions 1 to 7 of this title, The court
shall exclude from the amount of monetary relief awarded in such action
any amount of monetary rellef (A) which duplicates amounts which
have been awarded for the same injury, or (B) which is properly al-
locable to (i) natural persons who have excluded their claims pursuant
to subsection (b) (2) of this section, and (ii) any business entity.

(2) The court shall award the State as monetarr relief threefold the
total damage sustained as described in paragraph (1) of this subsection,
and the cost of suit, including a reasonable attorney’s fee.

A Notice; exclusien eleetion; final judgment

! (b) (1) In any action brought under subsection (a)} (1) of this section,
ile ™State attorney general shall, at such times, in such manner, and
with such content as the court may direct, cause notice thereof to be
given by publication. If the court finds that notice given solely by pub-
lication would deny due process of law to any person or persons, the
court may direct further notice to such person or persons according to
the circumstances of the case,
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“tates described in subsection (a) shall employ procedures pro-
vided by that statute or by the State,

23912. Proof of damages; separate determination of liability
and damages; judgment

ta} The amount of injury to each person who remains in or
enters a class compensatory action shall be proven by any
method permitted by section 3022(f) or other law.

(b} If the court orders separate trial, or trials, of liability issues
rursuant to section 3026(b), and a defendant is found liable, he
-kall be ordered by the court, at his own expense, to—

(1) make reasonable effort to identify from his records or
other reasonably available sources the persons likely to have
been injured in excess of $300 each by his conduct and the
amount of individual injury;

(2) give individual notice of the finding of liability to such
persons: and

(3) withrespect to all other persons injured or likely to have
heen injured, give such notice as is reasonably calculated to
assure that a substantial percentage of such persons is
informed of the finding of liability.

{c) The court may. in addition to an award of damages, order
appropriate equitable or declaratory relief,

SUBCHAPTER C—JUDICIAL MANAGEMENT OF
PUBLICAND CLASS COMPENSATORY ACTIONS

§3021. Initial discovery

(a)( 1) Prior to the preliminary hearing provided in section
3022, discovery for each side shall be limited to—
(A} thirty interrogatories;
{B) the lesser of not more than ten deposition days, or
depositions of not more than ten persons: and
{C) requests for production of documents.
{2) For good cause shown, the court may expand or further
limit discovery prior to the preliminary hearing,

(b} Before or after the preliminary hearing, no discovery of
injured persons shall be undertaken without leave of court,
1pon a showing that the party secking discovery has substantial
need of the materials in the preparation of his case and that he is
unable without undue hardship to obtain the substantial equi-
valent of the materials by other means, Failure of an injured
person to respond to such discovery shall not be grounds for
excluding him from recovery, except where the court deter-
mines that no other sanction is adequate to protect the interest
of the person seeking discovery.

(c) Notice of discovery to be taken by a relator in a public
action shall be served on the Attorney General of the United
States, who may examine material discovered by the relator.
The filing or prosecution of a public action by a relator or by a
State shall not preclude issuance of civil investigative demands
by the United States pursuant to the Antitrust Civil Process Act
{15 U.S.C. §1312(a)).

§3022. Preliminary hearing; scope of action; notice in class
compensgtery action; sampling

(a) 1) Within thirty days after a public or class compensatory
action is commenced, the court shall give notice to the parties
and to the relator, if any, of a preliminary hearing tobe held to
determine whether, and in what manner, the action shall

proceed. The hearing shall be held no later than one hundred .

and twenty days from the date of the commencement of the
action, N
(2) In a public action the court may, on the petition of the

United States within sixty days of service upon it of the

complaint and summons in an action brought on relation

pursuant to section 3002(a), grant areasonable postponement
of the hearing to permit the completion of a related Federal or

State investigation in progress on the date of the commence-

ment of the action or promptly commenced after the service

upon the United States.

{3) No motion, other than a discovery motion or motion
seekingimmediate injunctive relief, shall be heard ordisposed
of prior to the preliminary hearing,

(b) At or immediately after the preliminary hearing, the court
shall make a preliminary determination on the basis of the
pleadings, affidavits, material produced during discovery, any
statement filedina publicaction by anattorney general oragency
pursuant to section 3002(b)(3)(C) or 3002(b)}(4), and any other
matter presented at the hearing—

(1) whether there is a reasonable likelihood that the action
meets the prerequisites of section 3001(a) or 3011 (a);

(2) whether there are sufficiently serious questions going to
the merits to make them fair grounds for litigation;

(3) whether in a public action the relator has demonstrated
that the action should proceed asa public action, if anattorney
general or agency has filed a statement pursuant to section
3002(b)(3)C) or 3002(b)(4), and

(4) whether the relator and his counsel in a publicaction not
assumed by an attorney general or agency, or the class repre-
sentative and his counsel in a class compensatory action, will
adequately protect the interests of the United States or the
class.

(c) If the court makes a negative determination at the prelimi-
nary hearing, or at any time prior to the entry of judgment, with
respect to a matter listed in subsection (b), the court shall dismiss
the action as a public or class compensatory action: Provided,
That where a public action meets the prerequisites of section
3011(a)(1), or a class compensatory action meets the prerequi-
sites of section 300 1(a), the court shall permit amendment of the
complaint toallow the action to proceed asa class compensatory
action, or a public action. If the action proceeds as a public
action, the court shall make orders necessary to permit the
parties to comply with section 3002.

(d} If the action is not dismissed as a public or classcompensa-
tory action, the court shall enteran order describing the scope of
the action, including a description of the transaction giving rise
to the action and a statement of the substantial question of law or
fact common to all injured persens. Such order shall be condi-
tional and may be altered or amended before judgment is

e ed.
E;)r(l) Atorimmediatelyafterthe preliminaryhearingina class
mpensatory action, the court in its discretion shall deter-
mine whether some or all injured persons shall be excluded
from or inciuded in the class only if they so request by a
specified date. In determining whether persons shall be
excluded from the class unless a specificrequest to be included
is made, the court shall consider whether there is a substantial
likelihood that--
(A) the amount of their injury or liability makes it feasible
for them to pursue their interests separately; and
(B) they have sufficient resources, experience, and sophis-
tication in business affairs to conduct their own litigation.
(2) The court shall promptly thereafter give notice reasona-
bly necessary to assure adequacy of representation of all
persons included in the class and fairness to all such persons,
Such notice shall describe the persons, if any, by name or
catcgory who are to be excluded from the action unless a
request to be included is made. The judgment, whether or not
favorable to the class, will include all persons who remainin or
enter the action pursuant to this subsection,
(f) Except as provided in section 3004(c)(2). where the defend-
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decision on the matters specified in Rules 1702, 1708 and 1709, including findings
of fact, conclusions of law and appropriate discussion.

{b) In certifying a class action, the court shall set forth in its order a description
of the class.

{c) When appropriate, in certifying, refusing to certify or revoking a certifica-
tion of a class action the court may order that

(1) the action be maintained as a class action limited to particular issues or
forms of relief, or

- (2) a class be divided into subclasses and each subclass treated as a class for
purposes of certifying, refusing to certify or revoking a certification and that the
provisions of these rules be applied accordingly.

(d) An order under this rule may be conditional and, before a decision on the
merits, may be revoked, altered or amended by the court on its own motion or on
the motion of any party. Any such supplemental order shall be accompanied by a
memorandum of the reasons therefor.

(e) If certification is refused or revoked, the action shall continue by or against
the named parties alone,

Rule 1711, The Plaintiff Class. Exclusion. Inclusion

{a) Except as provided in subdivision (b) or as otherwise provided by the court,
in certifying a plaintiff class or subclass the court shall state in its order that every
member of the class is included unless by a specified date a member files of record 2

itten election to be excluded from the class.
ﬁ?)) If the court finds that

1) the individual claims are substantial, and the potential members of the class

have sufficient resources, experience and sophistication in business affairs to
conduct their own litigation; or

{2) other special circumstances exist which are described in the order,
the court may state in its order that no person shall be a member of the plaintiff
class or subclass unless by a specified date of record a written election to be
included in the class or subclass.

Rule 1712, Order. Notice of Action

(a) After the entry of the order of certification and after hearing the parties with
respect to the notice to be given, the court shall enter a supplementary order which
shall prescribe the type and content of notice to be used and shall specify the
members to be notified. In determining the type and content of notice to be used
and the members to be notified, the court shall consider the extent and nature of the
class, the relief requested, the cost of notifying the members and the possible
prejudice to be suffered by members of the class or by other parties if notice is not
received, The court may designate in the notice a person to answer inquiries from,
furnish information to or receive comments from members or potential members
of the class with respect to the notice.

(b) The court may require individual notice to be given by personal service or
by mail to all members who can be identified with reasonable effort. For members
of the class who cannot be identified with reasonable effort or where the court has
not required individual notice, the court shall require notice to be given through
methods reasonably calculated to inform the members of the class of the pendency
of the action. Such methods may include using a newspaper, television or radio or
posting or distributing through a trade, union or public interest group.

(c) The notice shall be prepared by and given at the expense of the plaintiff in
the manner required by the order. A proposed form of notice shalil be submitted for
approval to the court and to all named defendants, who may file objections thereto
within ten days. The court may require a defendant to cooperate in giving notice by
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taking steps which will minimize the plaintiff’s expense including the use of the
defendant’s established methods of communication with members of the class,
provided, however, that any additional costs thereby incurred by the defendant
shall be paid by the plaintiff.

Note: Illustrative of the means of reducing the expense of individual notice is
the inclusion of the notice in a mailing normally made by the defendant to members
of the class.

(d) If a defendant asserts a counterclaim against a plaintiff class or subclass, the
expense of a combined notice of the plaintiff’s claim and of the defendant’s
counterclaim shall be allocated between the parties as the court may order.

Rule 1713. Conduct of Actions

(a) In the conduct of actions to which this rule applies, the court may make
appropriate orders

(1) determining the course of proceedings or prescribing measures to prevent
undue repetition or complication in the presentation of evidence or argument;

{2) requiring, for the protection of the members of the class or otherwise for the
fair conduct of the action, that notice, other than notice under Rule 1712, be given
in such manner as the court may direct to some or all of the members of any step in
the action, or of the proposed extent of the judgment, or of the opportunity of
members to signify whether they consider the representation fair and adequate;

(3) permitting an interested person to intervene in accordance with Rules 2326
et seq. governing Intervention;

(4) imposing conditions on the representative party or an intervener;

(5) taking any action to assure that the representative party adequately
represents the class;

(6) dealing with other administrative or procedural matters.

(b) Any such order may be revoked, altered or amended as may be appropriate
from time to time.

Rule 1714. Compromise. Settlement. Discontinuance

(a) No class action shall be compromised, settled or discontinued without the
approval of the court after hearing.

(b) Prior to certification, the representative party may discontinue the action
without notice to the members of the class if the court finds that the discontinuance
will not prejudice the other members of the class.

(c) If an action has been certified as a class action, notice of the proposed
compromise settlement or discontinuance shall be given to all members of the class
in such manner as the court may direct.

Rule 1715. Judgment
{(a) Except by special order of the court, no judgment by default or on the

pleadings or by summary judgment may be entered in favor of or against the class
until the court has certified or refused to certify the action as a class action.
(b) A judgment entered on preliminary objections in a class action befere

certification shall bind only the named parties to the action.
{¢) A judgment entered in an action certified as a class action shall be binding

on all members of the class except as otherwise directed by the court.
{d) In all cases the judgment shall be framed by the court and shall specify or
describe the parties who are bound by its terms,

! l Rule 1716. Counsel Fees
In all cases where the court is authorized under applicable law to fix the amount
of counsel fees it shall consider, among other things, the following factors:
{1} the time and effort reasonably expended by the attorney in the litigation;
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(2) the quality of the services rendered;

(3) the results achieved and benefits conferred upon the class or upon the
public;

(4) the magnitude, complexity and uniqueness of the litigation; and

(5) whether the receipt of the fee was contingent on success.

Note: The rule does not determine when fees may be awarded. That is a matter
of substantive law.

The order in which the factors are listed is ngQt intended to indicate the priority
or weight to be accorded them respectively. )

This Order is effective, September 1, 19377

By the Court:
MICHAEL J. EAGEN, C.J.

EXPLANATORY NOTE CLASS ACTION RULES

The Pennsylvania Rules of Civil Procedure governing class actions, promul-
gated June 30, 1977, and effective September 1, 1977, are the culmination of more
than a two year study of a vast array of resource material embodying practically
every point of view, The role and purpose of class actions in modern society,
particularly those involving consumer actions or other types of actions involving
many thousands of members with their potential for vast amount of damage
claims, has caused more debate and roused more passion than practically any other
subject in the preceding decade.

Some look upon it as the most effective tool for the protection of individual
rights in every field, rights which could not be effectively asserted by individual
actions. They consider action by public officials to protect these rights to be
inadequate; the attorneys for the class are deemed in cffect private attorneys
general spurred on by the prospect of substantial fees contingent upon the
successful outcome of the action. Others characterize class actions as affording the
oppertunity for lepalized blackmail, forcing defendants into tactical positions
where surrender by settlement, even in nonmeritorious cases, often becomes the
ntost expeditious course of terminating the litigation.

The Committee has tried to ignore these polemics and to consider the matter
objectively recognizing that sharp differences of opinion will necessarily exist,
Many desirable approaches to class action problems involve substantive rather
than procedural solutions. The new Uniform Class Action Act approved by the
Commissioners on Uniform State Laws in August 1976 which was carefully studied
by the Committee presents a number of substantive solutions, These are beyond the
power of the Procedural Rules.

In broad outline the Committee has attempted to retain all the best features of
Federal Rule 23 excluding those which seem inappropriate or unsuccessful and all
the best features of the Uniform Class Action Act. The Committee also has
included novel provisions not found in the Federal Rule or in the Uniform Class
Action Act. These combinations should simplify and improve class actions in
Pennsylvania.

ANALYSIS OF THE RULES
Rule 1701. Definition, Conformity.

Subdivision (a) defines “Class Action™ to include any action brought by or
apainst parties as representatives of a class until the court refuses to certify it assuch
or revokes a prior certiftcation.

This definition follows language in Bell v. Beneficial Consumer Discount
Company 465 Pa. 225, 348 A. 2d 734 (1975), that “when anaction is instituted by a
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STATE BY STATE ANALYSIS §1220b

§905. Judgment

The judgment in an action maintained as a class action, whether or not
favorable to the class, shall include and describe those whom the court finds to be
members of the class.

§906. Actions conducted partially as class actions
When appropriate,
I. an action may be brought or maintained as a class action with respect to
particular issues, or
2. a class may be divided into subclasses and each subclass treated as a class.
The provisions of this article shall then be construed and applied accordingly.

Rule 907. Orders in conduct of class actions

In the conduct of class actions the court may make appropriate orders:

I. determining the course of proceedings or prescribing measures to prevent
undue repetition or complication in the presentation of evidence or argument;

2. requiring, for the protection of the members of the class, or otherwise for the
fair conduct of the action, that notice be given in such manner as the court may
direct to some or all of the members of any step in the action, or of the proposed
extent of the judgment, or of the opportunity of members to signify whether they
consider the representation fair and adequate, or to appear and present claims or
defenses, or otherwise to come into the action;

3. imposing conditions on the representative parties or on intervenors;

4. requiring that the pleadings be amended to eliminate therefrom allegations
as to representation of absent persons, and that the action proceed accordingly;

5. directing that a money judgment favorable to the class be paid either in one
sum, whether forthwith or within such period as the court may fix, or in such
instaliments as the court may specify;

6. dealing with similar procedural matters.

The orders may be altered or amended as may be desirable from time to time.

Rule 908. Dismissal, discontinuance or compromise

A class action shall not be dismissed, discontinued, or compromised without the
approval of the court. Notice of the proposed dismissal, discontinuance, or
compromise shall be given to all members of the class in such manner as the court
djects.

Rule 909. Attorneys' fees

If a judgment in an action maintained as a class action is rendered in favor of the
class, the court in its discretion may award attorneys’ fees to the representatives of
the class based on the reasonable value of legal services rendered and if justice
requires, allow recovery of the amount awarded from the opponent of the class.
Added L. 1975, c. 207, §1.

On signing the new class action statute in 1975 New York Governor Carey
stated:

“The present law and its precursors have caused extraordinary judicial con-
fusion extending over the past 125 years and have resulted in needlessly restricting
meaningful access to state courts for countless people. Such an anachronism has no
place in a legal system which has to cope with contemporary problems.”
McKinney's N.Y.Sess.Laws 1975, p. 1748.

The 1975 New York class rules substituted a functional approach and
pragmatic considerations for the earlier strict requirement that class members
had to be in privity. Major criteria for New York class actions are modeled
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(2) Any pergon on whose behalf an action is brought under subsection
{(a) (1) of this sectlon may elect to exclude from adiudication the por-
tion of the State claim for monetary relief attributable to him by filing
notice of such election with the court within such time as specified in
the notice given pursuant to paragraph (1) of this subsection.

(3) The final judgment in an action under subsection (a)(1l) of this
sectlon shall be res judicata as to any claim under section 5 of this
title by any person on behalf of whom such action was brought and who
fails to give such notice within the perlod specified in the notice given
pursuant to paragraph (1) of this subsection.

Dismissal or compromise of netion
(¢) An action under subsection (a) (1} of this section shall not be

'dismissed_ or compromised without the approval of the court, and notice

of any proposed dismissal or compromise shall be given in sueh manner
ag.the court directs.
Attorneys’ fees
(d) In any action under subsection (a) of this section—

(1) the amount of the plaintiffs’ attorney’s fee, if any, shall be
determined by the court; and

(2) the court may, in its discretion, award a reasonable attor-

1 ney's fee to a prevailing defendant upon a finding that the State
L]

attorney general has ed in bad faith, vexatiously, wantonly, or
for oppressive reaaons.ﬁ

Oct. 15, 1914, ¢, 323, § 4C, ag added Sept. 30, 1976, Pub.L. 94-435, Title

III, § 301, 90 Stat. 1394.

Effective Date. Section 304 of Pub.L. 1, Persons entitled to sue
34435 provided that: “The amendments Under this gection, State's Attorney
to the Clayton Act [sections 12 to 27 of General could sue on behnlf of State’s iu-
this title] made by sectlon 801 of this jured consumer regardless of existence of
Act {enacting sections 15c to 15h of this injury to genera] economy. In re Mont-
title] shall not apply to any injury sus- gomery County Real Estate Antitrust Lit-
tained prior to the date of enactment of igation, D.C.Md.1978, 452 F.Supp. 54.
this Act [Sept. 30, 1978]." 2. Injunctive relief
Leglslative History, For legislative Under this section, State could maintain
history and purpose of Pub.L. 94-435, suit for injunctive relief where it al-
gee 1976 U.S.Code Cong. and Adm.News, leged injury to Its general economy. In
p. 2572, re Mcntgomery County Real Estate Anti-
éiust Litigation, D.C.Md.1878, 452 F.Supp.

Index to Notes

Injunctive relief 2
Persons entitled to sue 1

§ 15d. Measurement of damages

In any action under section 15e(a) (1) of this title, in which there
has been a determination that a defendant agreed to fix prices in viola-
tion of the sections 1 to 7 of this title, damages may be proved and as-
sessed in the aggregate by statistical or sampling methods, by the com-
putation of illegal overcharges, or by such other reasomable system of
estimating aggregate damages as the court in its discretion may permit
without the necessity of separately proving the individual claim of, or
amount of damage to, persons on whose behalf the sult was brought.
Oct. 15, 1914, ¢. 323, § 4D, as added Sept. 30, 1976, Pub.L. 94-435,
Title III, § 301, 90 Stat. 1395.

Effective Date. Injuries sustalned prior Legislative History. For legislative
to Sept. 30, 1976, not covered by this history and purpose of Pub.L. 91-433, see
section, see section 304 of Pub.L. 94-435, 1976 U.S.Code Cong., and -Adm.News, p.
set out ms a note under smection 15¢ of 2572.
this title.

§ 15e. Distribution of damages

Monetary relief recovered in an action under section 15c(a) (1) of this
title shall—

(1) be distributed in such manner as the distriet court in its
discretion may authorize; or
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4 CLASS ACTION REPORTS

on behalf of the United States relator or other private

counsel—

(iyonan hourly basis tothe extent funds are authorized
by section 3005(c) 2); or
(ii) on a contingent fee basis.

{2) To the extent taxable costs and reasonable expenses are
paid by the United States or a State under this subsection, the
defendant shall pay costs and expenses provided insubsection
(a)(1) to the Department of Justice, a State, or an agency.

§3004. Public recovery; judgment

(a) Ina publicactioninwhichthedefendant isfound liable, the
judgment shall inclede a public recovery iman amount to be
determined under this section.

{b)(1) Exceptas provided insubsection(d). the public recovery

shall be in an amount equal to-—

(A) the monetary benefit or profit realized by the defend-
ant from conduct injuring persons not in excess of $300
cach; or

(B) the aggregate damage to persons injured not inexcess
of $300 each.

(2) If a judgment inctudes a public recovery, the court may
also include in the judgment appropriate equitable or declara-
tory relief. Any person prosecuting a publicactioninthename
of the United States shall have standing to enforce such relief.
(c)(1) In electing the measure of public recovery to be applied
under subsection (b), the court shall consider among other
relevant factors-—

{A) the intent of Congress embodied in the statute giving
rise to the public action under section 3001(a)(1);

(B) the relative expeditiousness of proof; and

(C) The degree of uncertainty in the law upon which
liability is based prior to the filing of the complaint.

(2) This determination shall be based upon any reasonable
means of ascertaining benefit, profit, or damage provided by
law and by section 3022(f). Separate proof of damage to
personsinjured not in excess of $300eachshall not be required
except as necessary to conduct any sampling that the court
may direct.

(d) If the statute under which the action was brought provides
for—

(1) an award of a multiple of the damage orthe recovery, the
multiple shall be applied to the public recovery;

{2) a limitation on aggregate liability, that limitation shail
apply to the public recovery; and

(3) punitive damages, such damages shall, if awarded, be
added to the public recovery.

(e) Within sixty days after entry of judgment against the
defendant, or within such time as the court may otherwise order,
the defendant shall pay tothe clerk of the court theamount of the
judgment, which shall be used to establisha publicrecovery fund
under the supervision of the court.

§3005. Public recovery fund; payments {o injured persons

(a) The public recovery fund established undersection 3004(e)

shall be used for—
- (1) payments to persons injured inanamount notexceeding
$300 by conduct giving rise to the public action;
(2) administrative expenses incurred in carrying out the
provisions of this section; and
(3) reasonable expenses provided in subsection {c).

(b) The courtshalldetermine whether the court or the Director
of the Administrative Office of the United States Courts shall
administer the payment of claims. Ifthe courtdeterminesthat the
Director shall administer the payment of claims, the amount of
the public recovery shall be transmitted to the Administrative

[Vol. 6:2

Office, where it shall be deposited in a public recovery tund. The
Directer shall administersuch claimsaccordingtoany condition
and direction the court may provide. Claims shall be paid within
one year from the date of notice. Ifthe public recovery isadjusted
as described in section 3004(d), claim payments shall be propor-
tionately adjusted. Notice may be by publicationand such other
means as the court or Director determines are reasonably likely
toinform personseligibletofileclaims. Thecourt or Administra-
tive Office may utilize a payment procedure which will distribute
payments in a reasonably accurate manner without requiring
submissicn of claims, If the court or Administrative Office finds
thatitisimpracticabletodetermine withreasonable accuracy the
identities of all or some of the injured persons, or the amount of
all or some of the individual damages, the court may order that
payments not be made to such persons for such damages.

{c){1) If the public recovery is greater than the administrative

expenses and payments referred toinsubsection (a), the clerk

of the court shall pay the excess amount to the Treasury of the

United States. The Treasury shall pay such amount to—

(A) a fund established under the direction and control
of —

(i) the Department of Justice orthe agency conducting
the action, if it has been initiated or assumed by the United
States; or

(it) The Department of Justice, or other executive or
independent agency authorized pursuant to section
300(c) to bring the action in which the public recovery
was obtained, if there has been no assumption by the
United States or a State: or
{B) a State, if the State has initiated the actionanditis not
assumed, or prosecuted the action by reference.

(2) Payments under paragraph {A}, as appropriated, and
paragraph (B), and any funds that Congress or a State may
authorize, shall be used to pay the reasonable expenses pro-
vided in section 3003(b), Payments not applied to these reaso-
nable expenses after threcyears from the date of deposit may
be employed by the Department of Justice or agency, as
appropriated, or by the State for the enforcement of any
statute within its responsibility.

(d) The Director shall issue such regulations as are necessary
and appropriate to assure the prompt, fuir, and inexpensive
claim administration by the Administrative Office pursuant to
subsection (b). The court or Director may compensate a relator
or other private counsel for assistance in claim administration.

SUBCHAPTER B—CLASS COMPENSATORY
ACTION

§3011. Class compensatory action; prerequisites; district court
jurisdiction

{a) A person whose conduct gives ris¢ to a civil right of action
for damages under a statute of the United States shall be liable
individually or as a member of a class to the injured personsina
civil class compensatory action if —

(1) such conduct injures forty or more named or unnamed
persons each in an amount exceeding $300, or creaies liabili-
ties for forty or more persons, each in an amount exceeding
$300;

(2) the injuries or liabilities arise out of thesame transaction
or occurrence or series of transactions or occurrences; and

(3) the action presents a substantial question of law or fact
common to the injured or sued persons.

(b) The district courts of the United States shall have jurisdie-
tion, exclusive of the courts of the States. of actions brought
under this section. A State courtin the exercise of its concurrent
jurisdiction expressly conferred by any statute of the United
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(c) If a class Is awarded a judgment for money, the distribution shall b
determined as follows:
(1) The parties shall list as expeditiously as possible all members of
the class whose identity can be determined without expending a dispro-
portionate share of the recovery. )

{2) The reasonable expense of identifieation and distribution shall be
patid, with the court's approval, from the funds to be distributed.

(3) The court may order steps taken to minimize the expense of iden-
tification.

(4) The court shall supervise, and may grant or stay the whole or any
portion of, the execution of the judgment and the collection and distribu-
tion of funds to the members of the class as their interests warrant.

(5) The court shall determine what amount of the funds available for
the payment of the judgment cannot be distributed to members of the
class individually because they could not be identified or located or be-
cause they did not claim or prove the right to momey apportioned to
them. The court after hearing shall distribute that amount, in whole
or in part, to one or more states as unclaimed property or to the defend-
ant,

{8) In determining the amount, if any, to be distributed to a state or
to the defendant, the court shall consider the following criteria: (i) any
unjust enrichment of the defendant; (ii) the willfulness or lack of will-
fulness on the part of the defendant; (iii) the impact on the defendant
of the relief granted: (iv) the pendeney of other elaims against the de-
fendant; (v) 2ny criminal sanction imposed on the defendant; and (vi}
the loss suffered by the plaintiff class.

(7) The court, in order to remedy or alleviate any harm done, may im-

pose conditions on the defendant respecting the use of the money dis-
tributed to him.

(8) Any amount to be distributed to a state shall be distributed as un-
claimed property to any state in which are located the last known ad-
dresses of the members of the class to whom distribution could not be
made. If the last known addresses cannot be ascertained with reasonable
diligenece, the court may determine by other means what portion of the
unidentified or unlocated members of the class were residents of a state.
A state shall receive that portion of the distribution that its residents
would have received had they been identified and located. Before en-
tering an order distributing any part of the amount to a state, the court
shall given written notice of its intention to make distribution to the
attorney general of the state of the residence of any person given notice

under Section 7 or 12 and shall afford the attorney geggral an opportuni-
ty to move for an order requiring payment to the state. . .’

Comment

Subsection (e) (3) is similar to sub- to the defendant, the court under sub-
section T(g) im its purpose and scope section 15(e)(7), *“in order to remedy

and should be construed similarly.

Subsection 15(e) (5) provides for the
possibility .of escheat of funds avail-
able for the payment of the judgment
if the court, applying the relevant
criteria, 80 orders. The escheat pro-
vision is gimilar to that found in the
Mode! Escheat of Postal Savings Sys-
tem Aecounts Act.

If the court decides that undistri-
buted funds available for the payment
of the.judgment should be distributed
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or alleviate any harm done, may im-

pose conditions on the defendant re-
specting the use of the money dis-
tributed to him.” For example, if the
plaintiff class sued for damage done
because of the dizcharge of pollutants
by the defendant and the class won &
money judgment, the court might dis-
tribute to the defendant funds undis-
tributed to the plaintiff class on con-
dition that the defenda> e the funds
to install pollution-con devices.
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adjudication of the controversy. The factors pertinent to the findings include: first,
the interest of members of the class in individually controlling the prosecution or
defense of separate actions; second, the extent and nature of any litigation
concerning the controversy already commenced by or against members of the class;
third, the difficulties likely to be encountered in the management of a class action.

4:32-2, Determination of Maintainability of Class Acﬁbn; Notice; Judgment;
Partially as Class Actions

{a) Order Determining Maintainability. As soon as practicable after the
commencement of an action brought as a class action, the court shall determine by .
order whether it is to be so maintained. An order under this subdivision may be
conditioned, and may be altered or amended before the decision on the merits.

{b) Notice. In any class action maintained under R. 4:32-1(b) (3) the court shall
direct to the members of the class the best notice practicable under the circum-
stances, consistent with due process of law. The notice shall advise that (1) each
member, not present as a representative, will be excluded from the class by the
court if he so requests by a specified date; (2) the judgment, whether favorable or
not, will bind all members who do not request exclusion; and (3) any member who
does not request exclusion may enter an appearance. The cost of notice may be
assessed against any party present before the court, or may be allocated among
parties present before the court, pending final disposition of the cause,

(¢) Judgment. The judgment in an action maintained as a class action under R.
4:32-1(b) (1) or (b} (2), whether or not favorable to the class, shall include and
describe those whom the court finds to be members of the class. The judgment inan
action maintained as a class action under R.4:32:1(b) (3), whether or not favorable
to the class, shall, to the extent practicable under the circumstances, consistent with
due process of law, describe the class and specify those who have been excluded
from the class. In any class action, the judgment may, consistent with due process
of law, confer benefits upon a fluid class, whose members may be, but need not
have been members of the class in suit.

(d) Partial Class Actions. If appropriate, an action may be brought or
maintained as a class action with respect to particular issues, or a class may be
subdivided into subclasses and each subclass treated as a class, and the provisions
of this rule shall then be construed and applied accordingly.

Note: Paragraphs (b) and {c) amended November 27, 1974 to be effective April 1, 1975,

4:32-3. Orders in Conduct of Actions

In the conduct of actions to which this rule applies, the court may make
appropriate orders: (a) determining the course of proceedings or prescribing
measures to prevent undue repetition or complication in the presentation of
evidence or argument; (b) requiring, for the protection of the members of the class
or otherwise for the fair conduct of the action, that notice be given in such manner
as the court may direct to some or all of the members of any step in the action, or of
the proposed extent of judgment, or of the opportunity of members to signify
whether they consider the representation fair and adequate, to intervene and
present claims or defenses, or otherwise to come into the action; (c) imposirg
conditions on the representative parties or on intervenors; (d) requiring that the
pleadings be amended to eliminate therefrom allegations as to representation of
absent persons, and that the action proceed accordingly; (e) dealing with similar
procedural matters. These orders may be combined with an order under R. 4:32-
2(a) and may be altered or amended as may be desirable from time to time.
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(2} Any person on whose behalf an action 1s brought under subsection
(&) (1) of this section may elect to exclude from adjudication the por-
tion of the State claim for monetary relief attributable to him by filing
notice of such election with the court within such time as specified in
the notice given pursuant to paragraph (1) of this subsection.

(3) The final judgment in an action under subsection (a) (1) of this
gection shall be res judicata as to any claim under section § of this
title by any person on behalf of whom such action was brought and who
fails to give such notice within the period specified in the notice glven
pursuant to paragraph (1) of this subsection,

COMMERCE AND TRADE

Dismissal or compromise of action
(c) An action under subsection (a){1) of this section shall not be
dismissed or compromised without the approval of the court, and notice
of any proposed dismissal or compromise shall be given in such manner
as the court directs.
Attorneys® fees
{d) In any action under gubsection (a) of this section—
(1) the amount of the plaintiffs’ attorney’s fee, if any, shall be
determined by the court; and
(2) the court may, in ite discretion, award a reasonable attor-
ney's fee to a prevailing defendant upon a finding that the State
attorney gemeral has acted in bad faith, vexatiously, wantonly, or
for oppresalve reasons.
Oct, 15, 1914, c. 323, § 40, as added Sept. 30, 1976, Pub.L. 94-435, Title
III, § 301, 90 Stat. 1394,

Effective Date. Section 304 of Pub.L. 1. Persons entitied to sue
94435 provided that; '*The amendments Under this section, State's Attorney

to the Clayton Act [sections 12 to 27 of (eneral could sue on behalf of State's in-

this title] made by section 801 of this
Aet [enacting sections 15c to 15h of this
title] shall not apply to any injury sus-
tained grior to the date of enactment of
this Act [Sept. 30, 19761."

Legislative Mistory., For legislative
history and purpose of FPub.L. 94435,

jured consumer regardless of existence of
injury to general economy. In re Mont-
gomery County Real Estate Antitrust Lit-
igation, D.C.Md. 198, 452 F.Supp. M.
2. Inlunctive recllef

Under this sectlon, State conld mnintain
suit for injunctive relief where it al-
leged injury to its general ecomomy. In

see 1076 T.8.Code Cong. and Adm.News,

p. 2572 re Mcntgomery County Rea! Estate Anti-

e g;‘usl: Litigation, D.C.M4.1978, 442 F.Supp.
Index to Noteos
Injunctive rellet 2
Per entitled to sue 1
§ 15d. Measurement of damages

In any action under section 15e¢(a){1) of this title, in which there
has been a determination that a defendant agreed to fix prices In viola-

"tion of the sections 1 to 7 of this title, damages may be proved and as-

sessed in the aggregate by statistical or sampling methods, by the com-
putation of illegal overcharges, or by such other reasonable system of
estimating aggregate damages as the court in its discretion may permit
without the necessity of separately proving the individual claim of, or
amount of damage to, persons on whose behalf the sult was brought.
Oct. 15, 1914, ¢. 323, § 4D, as added Sept. 30, 1976, Pub.L, 94435,
Title III, § 301, 90 Stat. 1385.

Eftective Date. Injuries sustalned prior Leglslative Mistory. Tor legislative
to Sept. 30, 1978, not covered by this history and purpose of Pub.L. 94-435, see
section, see section 304 of Pub.L. 94435, 1976 U.5.Code Cong. and Adm.News, p-
set out as a note under section 15c of 2572,
this title.

§ 15e., Distribution of damages

Monetary rellef recovered in an action under section 15c(a) (1) of this
title shall—

(1) be distributed in such manner as the distriet court in its
discretion may authorize; or
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(2) be deeraed a eivil penalty by the court and deposited with
the State as general revenues;

subject in either case to the requirement that any distribution procedure

sdopted afford each person a reasonable o© unity to secure his ap-
propriate portion of the net monetary reli
Oct. 15, 1914, e, 323, § 4E, as added Sept. ¥0, 1976, Pub.L. 94-435,

Title III, § 301, 90 Stat. 1395.

Effective Date. Injuries sustained prior Legislative History. For lewislative
to Sept. 20, 1978, not covered by this higtory and purpose of Pub.l. 94 435, sce
section, see section 304 of Pub.L. 94435, 1976 U.8.Code Cong. and Adni.News, D.
?ﬁ% Otlil{.] as 8 note under section 15c of 2572,

8 e

8§ 15f, Actions hy Attorney General

(a) Whenever the Attorney General of the United States has brought
an action under the antitrust laws, and he has reason to believe that any
State attorney general would be entitled to bring an action under sec-
tions 12 to 27 of this title based substantially on the same alleged vio-
lation of the antitrust laws, he shall promptly glve written notification
thereof to such State attorney general,

(b} To assist a State attorney general in evaluating the notice or in
bringing any action under sections 12 to 27 of this title, the Atforney
General of the United States shall, upon request by such State attorney
general, make available to him, to the extent permitted by law, any in-
vestigative files or other materials whieh are or may be relevant or ma-
terlal to the actual or potential cause of action under sections 12 to 27
of this title,

Oct. 15, 1914, e. 323, § 4F, as added Sept. 30, 1976, Pub.L. 94-435,
Title III, § 2301, 90 Stat. 1395.

Kifective Date. Injurles sustained prior section do not include graand jury muteri-
to Sept. 30, 1976, not covered by this als. Matter of Grand Jury Criminal In-
section, see section 304 of Pub.L, 94435, dletments 76-149 and 77-72 _In Mldadle
set out as a note under sectlon 15¢ of Dist. of Pennsylvania, D.C.Pa.19738, 4458
this title. ) . F.Supp. 6090.

Leglslative Milsiory. —For legislative  ypger this section, State Attorney Gen-
history and purgose of Pub.L. 04435, see org] gying on hehalf nf State’s consumers
1876 U.8.Code Cong. and Adm.News, D. was ¢utitled to disclosure of all federal
2572, grand jury materials, including tran-
1. Disclosure of grand jury material seripts, in possession of government, ab-

The investigative files o¢r gther materi- sent provision specifically prohibiting
als which the Attorney General of the disclosure of such materials. In re Mont-
United States is required to make availa- gomery County Real Estate Antitrust
ble to state Attorneys General under this Litigation, D.C.Md4.1878, 452 F.Supp. 5.

8§ 15g. Definitions
For the purposes of-sectlons 15¢, 15d, 15e and 156f of this title:

(1) The term “State attorney general” means the chief legul of-
fieer of a State, or any other person authorized by State law to bring
actlons under sectlon 15c of this title, and Ineludes the Corpora-
tion Counsel of the Distriet of Columbla, except that such term does
not include any person employed or retalned on—

(A) a contingency fee based on a percentage of the mon-
etary relief awarded under this section; or

(B) any other contingency fee basis, unless the amount of
the award of a reasonable attorney’'s fee to a prevailling plain-
tiff is determined by the court under section 15¢(d) (1) of this
title,

(2) The term '‘State’” means a State, the District of Columbia,
the Commonweaith of Puerto Rico, and any other territory or pos-
sesslon of the United States,

(3) The term ‘‘natural persons” does not include proprietor-
ships or partnerships.

Oct. 15, 1814, ¢. 323, § 4G, as added Sept. 30, 1976, Pub.L. 94-435,
Title III, § 301, 90 Stat. 1396.
157
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RULE 32

CHANGES - SUMMARY

Eliminate prelitigation notice,
Eliminate special predominance rule,
Eliminate feasibility of notice factor.

Substitute Uniform Act provislon - 3(g) (13) for
paragraph B, (3) (e).

Eliminate discretion to use Injunction instead of
damages.

Renumber as C, Add old G.(4) with language
changed to eliminate reference to '"stay."

Renumber as D. and E.

Renumber as F. Replace notice provisions of sub-
section (1) with provisions from Uniform Act,
section 7; includes no individual notice where
claims are less than $100. F.(1)(f) is not in
Uniform Act and was added.

Subsection (2) has. "shall" changed to "may"
making opt—in provision for judgment discretion—
ary, and F.(3) was changed to conform. Last
sentence of F.(2) eliminated.

Language of F,(4) allowing court to order defendant

to pay notice costs adapted from section 904 of N.Y.

C.P,.L.R.

Renumbered as G., H., and I. Retains statutory
damages limit and supreme court coordinatiom.

Eliminated — gets rid of prelitigation notice.
Renumber as J. and change language to conform to
Pozzi's suggestions.

Renumber as K, and replace with attorney fee pro-
visions from sections 16 and 17 of Uniform Act.

Add new section L. relating to tolling of statute
of limitations - taken from section 18 of Uniform
Act.



PROPOSED REVISIONS TO RULE 32

[A.(5) In an action for damages under subsection
(3) of section B. of this rule, the representative par-
ties have complied with the prelitigation notice provi-

sions of section I. of this rule.]

B.{(3) The court finds that the questions of law or fact
common to the members of the class predominate over any ques-
tions affecting only individual members, and that a class action
is superior to other available methods for the fair and efficient
adjudication of the controversy. [Common questions of law or fact
shall not be deemed to predominate over questions affecting only
individual members if the court finds it likely that final deter-
mination of the action will require separate adjudications of the
claims of numerous members of the class, unless the separate ad-
judications relate primarily to the calculation of damages] The
matters pertinent to the findings include: '(a) the interest of
members of the class in individua11% controlling the prosecution
or defense of separate actions; (b) the extent and nature of any
litigation concerning the controversy already commenced by or
against members of the class; (c) the desirability or undesirability
of concentrating the litigation of the claims in the particular
forum; (d) the difficulties likely to be encountered in the
management of a class action,[ﬁnc1uding the feasibility of giving
adequate noticeé](é) Ehe 1ikelihood that the damages to be re-
covered by individual cliass members, if judgment for the class is
entered, are so minimal as not to warrant the intervention of the

cdﬂmil whether or not the claims of individual class
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members are insufficient in the amounts or interests

involved, in view of the complexities of the issues

and. the expenses of the litigation, to afford signifi-

cant relief to the members of the class; (f) after a

preliminary hearing or otherwise, the determination by
he court that the probability of sustaining the claim
or defense is minimal.

[(C. Court discretion. In an action commenced pursuant to

subsection (3) of section B. of this rule, the court shall con-
sider whether justice in the action would be more efficiently
served by maintenance of the action in lieu thereof as a class
action pursuant to subsection (2) of section B. of this rule.

=

1L0. Court order to determine maintenance of class actions.]

C. Determination by order whether class action

to be maintained; notice; judgment; actions conducted

partially as class actions.

C.(1) As soon as practicable after the commence-

ment of an action brought as a class action, the

court shall determine by order whether it is to be so
maintained and, in action pursuant to subsection (3)

of section B. of this rule, the court shall find the
facts specially and state separately its conclusions
thereon. An order under this section may be condi-
tional, and may be altered or amended before the deci-

sion on the merits.
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C.(2) Where a party has relied upon a statute

or law which another party seeks to have declared

invalid, or where a party has in good faith relied

upon any legislative, judicial, or administrative

interpretation or regulation which would necessarily

have to be voided or held inapplicable if another

party is to prevail in the class action, the court

may postpone a determination under subsection (1) of

this section until the court has made a determination

as to the validity or applicability of the statute,

law, interpretation, or regulation.

[E.] D. Dismissal or compromise of class actions;

court approval required; when notice required. A class

action shall not be dismissed or compromised without

the approval of the court, and notice —>

of the proposed dismissal or compromise shall be given to all mem-
bers of the ciass in such manner as the court directs, except that
if the dismissal is to be without prejudice or with prejudice
against the class representative only, then such dismissal may be
ordered without notice if there is a showing that no compensation
in any form nhas passed directly or indirectly from the party op-
posing the class to the class representative or to the class rep-
resentative's attorney and that no promise to give any such compen-
sation has been made. If the statute of limitations has run or

may run against the claim of any class member, the court may

require appropriate notice.
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lfi] E., Court authority over conduct of class actions. In the

conduct of actions to which this rule applies, the court may make
appropriate orders which may be altered or amended as may be
desirabie:

[Ej E.(1) Determining the course of proceedings or prescrib-
ing measures to prevent undue repetition or complication in the
presentation of evidence or argument;

E?] E.(2) Requiring, for the protection of the members of
the class or otherwise for the fair conduct of the action, that
notice be given in such manner as the court may direct to some
or all of the members of any step in the action, or of the
proposed extent of the judgment, or of the opportunity of mem-

bers to signify whether they consider the representation fair

and adequate, to intervene and present claims or defenses, or

otherwise to come into the action;

[Fj E;(B) Imposing conditions on the representative parties
or on intervenors;

Ei] E.{(4) Requiring that the pleadings be amended to elimi-
nate therefrom allegations as to representation of absent per-
sons, and that the action proceed accordingly;

[Fj E.(5) Dealing with similar procedural matters.

[G.] F. Notice required; content; statements of class members

required; form; content; amount Qf damages; effect of failure to

file required statement; stay of action in certain cases.: [}n any

class action maintained under subsection (3) of section B. of this

ru]e:?

s
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Proposed Revisions to Rule 32

I:(34]) The court shall direct to the members of the class
the best notice practicable under the circumstances. Individual
notice shall be given to all members who can be identified through
reasonable effort. The notice shall advise each member that:

‘G.(1)(a) The court will exclude such member from the
class if such member so requests by a specified date;

G.(1)(b) The judgment, whether favorable or not, will
incTude all members who do not request exclusion; and

G.(1)(c) Any member who does not request exclusion may, if
such member desires, enter an appearance through such member's

counsel;]

F.(1)(a) Following certification, in any class

action maintained under subsection (3) of section B. of

this rule, the court by order, after hearing, shall

direct the giving of notice to the class.

F.(1)(b) The notice based on the certification

order and any amendment to the order shall advise each

member that:

F.(1)() () The court will exclude each member

from the class if such member so requests by a specified

date;

F.(l)(b)(ii) The judgment, whether favorable or

not, will include all members who do not request exclu-

sion; and

F.(1)(b)(iii) any member who does not request

exclusion may, if such member desires, enter an appear-

ance th ugh such member's counsel.

o 5 w




Proposed Revisions to Rule 32

E,.(1)(c) The order shall prescribe the manner of

notification to be used and specify the members of the

class to be notified. In determining the manner and

form of the notice to be given, the court shall consider

the interests of the class, the relief requested, the

cost of notifying the members of the class, and the

possible prejudice to members who do not receive notice.

F.(1)(d) Each member of the class, not a representa-

tive party, whose potential monetary recovery or liability

is estimated to exceed $100 shall be given personal or

mailed notice if his identify and whereabouts can be

ascertained by the exercise of reasonable diligence.

F.(l)(e) _For members of the class not given personal

or mailed notice, the court shall provide a means of

notice reasonably calculated to apprise the members of

the class of the pendency of the action. The means of

notice may include notification by means of newspaper,

television, radio, posting in public or other places, and

distribution through trade, union, public interest, or

other appropriate groups, or any other means reasonably

calculated to provide notice to class members of the

pendency of the action.

F.(1)(f) The court may order a defendant who has

a mailing list of class members to cooperate with the

representative parties in notifying the class members
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and may also direct that notice be included with a regu-

lar mailing by defendant to the class members.

[G.1 F,(2) Prior to the final entry of a judgment against a

defendant the court]&ha]lk#equest members of the class to sub-
mit a statement in a form prescribed by the court requesting
affirmative relief which may also, where appropriate, require
information regarding the nature of the loss, injury, claim,
transactional relationship, or damage. The statement shall be
designed to meet the ends of justice. In determining the form
éf the statement, the court shall consider the nature of the acts
of the defendant, the amount of knowledge a class member would
have about the extent of such member's damages, the nature of the
class including the probable degree of sophistication of its

members, and the availability of relevant information from sources

other than the individual class members. Iihe amount of damages

assessed against the defendant shall not exceed the total amount
of damages determined to be allowable by the court for each indi-
vidual class member, assessable court costs, and an award of at-

torney fees, if any, as determined by the court.]

[G.] F.(3) 1If the court requires class members to

file a statment requesting affirmative relief, [Failure]

failure of a class member to file a statement required
ity

by the court{fil e grounds for the entry of judgment
A
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Proposed Revisions to Rule 32

dismissing such class member's claim without prejudice
to the right to maintain an individual, but not a class,

action for such claim.

[G.(4) Where a party has relied upon a statute or law
which another party seeks to have declared invalid, or where a
party has in good faith relied upon any legislative, judicial,
or administrative interpretation or regulation which would neces-

sarily have to be voided or held inapplicable if another party is

to prevail in the class action, the action shall be stayed until
the court has made a determination as to the wvalidity or appli-
cability of the statute, law, interpretation, or regulation.]

E.(4) Unless the court orders otherwise, the

plaintiff shall bear the expense of notification. The

court may, if justice requires, require that the de-

fendant bear the expense of notification, or may allo-

cate the costs of notice among the parties if the court

determines there is a reasonable likelihood that the

plaintiff may prevail. The court may hold a prelimi-

nary hearing to determine how the costs of notice should

be apportioned.
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Uﬁ] EE: Commencement or maintenance of class actions regarding

particular issues; division of class; subclasses. When approp-

riate:

LH] G (1) An action may be brought or maintained as a class
action with respect to particular issues; or

[HJ G.(2) A class may be divided into subclasses and each sub-
class treated as a class, and the provisions of this rule shall

then be construed and applied accordingiy.

[:I. Notice and demand required prior to commencement of

action for damages.

I1.(1) - Thirty days or more prior to the commencement of
an action for damages pursuant to the provisions of subsection
(3) of Section B. of this rule, the potential plaintiffs' class
representative shall:

I.(1){(a) WNotify the poternitial defendant of the particular
alleged cause of action; and

I.(1}(b) Demand that such person correct or rectify the
alleged wrong.

[.(2) Such notice shall be in writing and shall be sent
by certified or registered mail, return receipt requested, to
the place where the transaction occurred, such person's princi-
pal place of business within this state, or, if neither will

effect actual notice, the office of the Secretary of State{]
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|.0. Limitation on maintenance of class actions for damages.

No action for damages may be maintained_under the provisions of
sections A., B., and C. of this rule upon a showing by a defendant
that all of the following exist:

J.(1) A1l potential class members similarly situated have
been identified, or a reasonable effort to identify such other
people has been made;

J.{2) A1l potential class members so identified have been
notified that upon their request the defendant will make the ap-
propriate compensation, correction, or remedy of the alleged wrong;

J.{3) Such compensation, correction, or remedy has been,
or, in a reasonable time, will be, given; and

J.{4) Such person has ceased from engaging in, or if im-
mediate cessation is impossible or -unreasonably expensive under
the circumstances, such person will, within a reasonable time,
cease to engage in such methods, acts, or practices alleged to be
violative of the rights of potential class nemberst]

TZK; Application of sections I. and J. of this rule to

actions for equitable relief: amendment of complaints for

equitable relief to request damages permitted. An action for

equitable relief brought under sections A., B., and C. of this
rule may be commenced without compliance with the provisions of
section I. of this rule. Not less than 30 days after the com-
mencement of an action for equitable relief, and after compliance
with the provisions of section I. of this rule, the class repre-

sentative's complaint may be amended without leave of court fo

= I8 =
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include a request for damages. The provisions of section J. of
this rule shall be applicable if the complaint for injunctive
relief is amended to request damages;]

[L,7 H. Limitation on maintenance of class actions for

recovery of certain statutory penalties. A class action may

not be maintained for the recovery of statutory minimum pen-
alties for any class member as provided in ORS 646.638 or 15
U.S.C. 1640(a) or any other similar statute.

[M.] 1I. Coordination of pending class actions sharing common

question of law or fact.

[M.]1 I.(1)(a) When class actions sharing a common question of
fact or law are pending in different courts, the presiding judge
of any such court, upon motion of any party or on the court's
own initiative, may request the Supreme Court to assign a Cir-
cuit Court, Court of Appeals,or Supreme Court judge to determine
whether coordination of the actions is appropriate, and a Jjudge
shall be so assigned to make that determination,

[M.] I.(1)(b) Coordination of class actions sharing a common
question of fact or law is appropriate if one judge hearing all
of the actions for all purposes in a selected site or sites will
promote the ends of justice taking into account whether the com-
mon question of fact or law is predominating and significant to
the litigation; the convenience of parties, witnesses, and coun-
sel; the relative development of the actions and the work product

of counsel; the efficient utilization of judicial facilities and
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personnel; the calendar of the courts; the disadvantayes of
dupiicative and inconsistent rulings, orders, or judgments; and
the Tikelihood of settlement of the actions without further
litigation should coordination be denied.

[M.] 1I.(2) 1If the assigned judge determines that coordination
is appropriate, such judge shall order the éctions coordinated,
report that fact to the Chief Justice of the Supreme Court, and
the Chief Justice shall assign a judge to hear and determine

the actions in the site or sites the Chief Justice deems approp-
riate.

[M.] 1I1.(3) The judge of any court in which there is pending
an action sharing a common question of fact or law with coordina-
ted actions, upon motion of any party or on the court's own
initiative, may request the judge assigned to hear the coordina-
ted action for an order coordinating such actions. Coordination
of the action pending before the judge so requesting shall be
determined under the standards specified in subsection (1) of
this section,

[M.] I.(4) Pending any determination of whether coordination
is appropriate, the judge assigned to make the determination may
stay any action being considered for, or affecting any action
being considered for, coordination.

[M.} I.(5) Notwithstanding any other provision of law, the

Supreme Court shall provide by rule the practice and procedure

- 12 -
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for coordination of class actions in convenient courts, including
provision for giving notice and presenting evidence.

[N.] J. Judgment; inclusion of class members; description;

names, The judgment in an action maintained as a class action
under subsections (1) or (2) of section B. of this rule, whether
or not favorable to the class, shall include and describe those
whom the court finds to be members of the class. The judgment
in an actfon maintained as a class action under subsection (3)
of section B. of this rule, whether or not favorable to the
class, shall include and specify[by nam@ those to whom the
notice provided in section [G.] F. of this rule was

‘directed, and who have not requested exclusion and

whom the court finds to be members of the class|[,and
the judgment shall state the amount to be recovered by

each member. ]

[0. Attorney fees. Any award of attorney fees

against the party opposing the class and any fee
charged class members shall be reasonable and shall be

set by the court.]

- 13 -
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K. Attorney fees, costs, disbursements, and 1liti-

,gation expenses.

K.(l) (a) Attorney fees for representing a class

are subject to control of the court.

K.(l)(b) 1If under an applicable provision of law

a defendant or defendant class is entitled to attorney

fees, costs, or disbursements from a plaintiff class,

only representative parties and those members of the

class who have appeared individually are liable for those

fees., If a plaintiff is entitled to attorney fees, costs,

or disbursements from a defendant class, the court may

apportion the fees, costs, or disbursements among the

members of the class.

K.(1)(c) If the prevailing class recovers a judg-

ment that can be divided for the purpose, the court may

order reasonable attorney fees and litigation expeunses of

the class to be paid from the recovery.

K.(1)(d) 1If the prevailing class is entitled to

declaratory or equitable relief, the court may order the

adverse party to pay to the class its reasonable attorney

fees and litigation expenses if permitted by law.
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K. (2) (b) a copy of any written agreement, or a

summary of any oral agreement, between the representative

parties and their attorney concerning financial arrange-

ments or fees and

K.{(2)(c) a copy of any written agreement, or a

summary of any oral agreement, by the representative par-

ties or the attorney to share these amounts with any person other than

a member, regular associate, or an attorney regularly of

counsel with his law firm. This statement shall be sup-

plemented promptly if additional arrangements are made.

L. Statute of limitations. The statute of limita-

tions is tolled for all class members upon the commence-

ment of an action asserting a class action. The statute

of limitations resumes running against a member of a class:

L.(1) upon filing of an election of exclusion by

such class member;

L.(2) wupon entry of an order of certification, or

of an amendment thereof, eliminating the class member from

the class;

L.(3) except as to representative parties, upon entry

of an order under subsection (2) of this section refusing

to certify the class as a class action; and

L.(4) wupon dismissal of the action without an

adjudication on the merits.
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OREGC LEGISLATIVE AS51 ABLY—1975 REGUL.... SESSION

Senate Bill 271

Sponsored by Senator McCOY, Representative KATZ

SUMMARY

The following summary is nol prepaved by the swonsors of the
measure and is not a part of the body f.hercof subject to con-
sideration by the Legislative Assembiy. It is an editor’s brief
statement of the essential featurcs of the mcasure as introduced.

Changes class action provisions. Removes prelitigation notice require-
ment. Eases formation of a class based on common questions of law or
fact, Removes requirement that court find facts specially and state sepu-
raicly its conclusions in an action pursued by a class based on common
questions of law or facts.

Requires notice to class with any proposed dismissal or compromise,
rather than only with dismissals or compromises with prejudice. Permits,
rather than requires, court to request claim forms from class members, and
then only if opposing parly cannot ascertain the information.

Repeals limitation on maintenance of class action for damages when
defendant does certain acts. Allows court 1o assign cost of notice. Prevents
relention by defendant of damages awarded to unidentified plaintiff class
members.

Aequires award of attorney fees to prevailing plaintiff class. Provides
that award of costs include cost of notices. Gives Act retroactive effect,

NOTE: Matter in beld face in an amended section is new; matter [italic and brack-
eted] is existing law to be omiited; complete new sections begin with
SECTION .
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SB 271 [2]
A BILL FOR AN ACT
Relating to class actions; creating new provisions; amending ORS 13.220,
13.230, 13.240, 13.260, 13.390 and 20.020; and repealing ORS 13.280, 13.290,
13.300 and 13.310.
Be It Enacted by the People of the State of Oregon:

Section 1. ORS 13.220 is amended to read:

13.220. (1) One or more members of a class may sue or be sued as rep-
resentative parties on behalf of all only if:

(a) The class is so numerous that joinder of all members is impracti-
cable; and

(b) There are questions of law or fact common fo the class; and

(¢) The claims or defenses of the representative parties are typical of
the claims or defenses of the class; and

(d) The representative parties will fairly and adequately protcct the
interests of the class [; and].

[(e) In an action for damages under paragraph (c) of subsection (2)
of this section, the representaiive parties have complied with the pre-
litigation notice provisions of ORS 13.280.]

(2) An action may be maintained as a class action if the prerequisites
of subsection (1) of this section are satisfied, and in addition:

(a) The prosecution of separate actions by or against individual mem-
bers of the class would create a risk of:

(A) Inconsistent or varying adjudications with respect to individual
members of the class which wouid establish incompatible standards of
conduct for the party opposing the class; or

(B) Adjudications with respect to individual members of the class
which would as a practical matter be dispositive of the interests of the
other members not parties to the adjudications or substantially impair
or impede their ability to protect their interests; or

(b) The party opposing the class has acted or refused to act on grounds
generally applicable to the class, thereby making appropriate final injunc-
tive relief or corresponding declaratory relief with respect to the class

as a whole; or
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{¢) The court finds that the queslions of law or fact common to the
members of the class predominate over any questions affecting only
individual members, and that a class action is superior to other available
methods for the fair and efficient adjudication of the controversy. [Com-
mon questions of law or fact shall not be deemed to predominate over
questions affecting only individual members if the court finds it likely
that final determination of the action will require separate adjudications
of the claims of numerous members of the class, unless the separate adjudi-
cations relate primarily to the calculation of daemages. The matters
pertinent to the findings include:]

[(A) The interest of members of the class in individually controlling
the prosecution or defense of separate actions;]

[(B) The extent and nature of any litigation concerning the contro-
versy already commenced by or against members of the class;]

[(C) The desirability or undesirability of concentrating the litigation
of the claims in the particular forum;]

[(D) The difficulties likely to be encountered in the management of
a class action, including the feasibility of giving adequate notice;]

[(E) The likelihood the damages to be recovered by individual class
members if judgment for the class is entered are so minimal as not to
warrant the intervention of the court;]

[(F) After a preliminary hearing or otherwise, the determination by
the court that the probability of sustaining the claim or defense is minimal.]

{3) In an action commenced pursuant to paragraph (c¢) of subsection
(2) of this section, the court shall consider whether justice in the action
would be more efficiently served by maintenance of the action in lieu
thereof as a class action pursuani to paragraph (b) of subsectlion (2) of this
section.

Section 2. QRS 13.230 is amended to read:

13.230. As soon as practicable after the commeneement of an action
brought as a class action, the court shall determine by order whether it is
to be so maintained [and, in an action pursuant to paragraph (c) of sub-
section (2} of ORS 13.220, the court shall find the facts specially and state

separately its conclusions thereon. An order under this section wmay be
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conditional, and may be altered or amended before the decision on the
merits] .

Section 3. ORS 13.240 is amended to read:

13.240. A class action shall not be dismissed or compromised without
the approval of the court, and notice of the proposed dismissal or com-
promise shall be given to all members of the class in such manner as the
courl directs [, except that if the dismissel is to be without prejudice or
with prejudice against the class representative only, then such dismissal
may be ordered without notice if there is a showing that no compensation
in any form has passed directly or indirectly from the party opposing the
class to the class representative or to his attorney and that no promise
to give any such compensation has been made. If the statute of limitations
has run or may run egainst the claim of any class member, the court may
require ¢ppropriate notice] .

Section 4. ORS 13.260 is amended to read:

13.260. In any class action maintained under paragraph (c) of sub-
section (2) of ORS 13.220:

(1) The court shall direct to the members of the class the best notice
practicable under the circumstances. Individual notice shall be given to
all members who can be identified through reasonable effort) ‘The notice
shall advise each member that:

(a) The court will exclude him from the class if he so requests by A
specified date;

{b) The judgment, whether favorable or not, will include all members
who do not request exclusion; and

(¢) Any member who does not request exclusion may, if he desires,
enter an appearance through his counsel.

(2) Prior to the final entry of a judgment against a defendant the court
[shall] may request members of the class to submit a [statement in ¢ form
prescribed by the court requesting affirmative relief which may also, where
appropriate, require information regarding the nature of the loss, injury,
claim, transactional relationship, or damage] claim form. The court shall
not require a claim form if the party opposing the class can reasonably

identify the majority of the elass members and the amount owing to or

Gihdiyhote
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claimed by them, [The statement shall be designed to meet the ends of
justice. In determining the form of the statement, the court shall consider
the nature of the acts of the defendant, the amount of knowledge a class
member would have acbout the extent of his damages, the nature of the
class, including the probable degree of sophistication of its members and
the auailability of relevant information from sources other than the individ-
ual class members. The amount of damages assessed against the defendant
shall not exceed the total amount of damages determined to be allowable
by the court for each individual cluss member, assessable court costs, and

an award of attorney fees, if any, as determined by the court.]

(8) [Failure of a class member to file a statement required by the court
will be grounds for the entry of judgment dismissing his claim without
prejudice to his right to maintain an individual, but not a class, cction for
such claim.] The court may order that the cost of any notice under this
statuie be paid by the defendant or the plaintiif or by the parties joiutly)

(4) [Where a party has relied upon a statute or lew which another
party seeks to have declared inwvalid, or where a party has in good faith
relied upon any legislative, judicial, or administrative interpretation or
regulation which would necessarily have to be voided or held inapplicable
if another purty is to prevatl in the class action, the ection shall be stayed
until the court has made a determination as to the validity or applicability
of the statute, law, interpretation or regulation.] If the court, after deter-
mination of liability, is unable to identify all or some members of the class,

it shall order that any damages with respect to such unidentified class

5 members shall be distributed in a manner most equilable under the cir-

cumstances. Such equiiable distribution shall not include retention of such
damages by any defendant held liable.

Section 5. ORS 13.390 is amended to read:

13.390. [Any award of attorney fees against the party opposing the class
and any fee charged class members shall be reasonable and shall be set by
the court.] A prevailing plaintiff class, in addition io other relief, shall be

awarded reasonable attorney fecs.
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Section 6. ORS 20.020 is amended to read:

20.020. A party entitled to costs shall also be allowed for all necessary
disbursements, including the fees of officers and witnesses, the necessary
expenses of taking depositions, the expense of publication of the summons
or notices, including any or all notices as described in the Oregon Class
Action Statutes, and the postage where the same are served by mail, the
compensation of referees, and the necessary expense of copying any public
record, book or document used as evidence on the trial.

SECTION 7. This Act shall be applied retroactively to all causes of
action arising before the effective date of this Act.

SECTION 8. ORS 13.280, 13.290, 13.300 and 13.310 are repealed.

et
S
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1980 PROPOSED CHANGES IN CLASS ACTIONS

RULE 32

e

- This proposal is essentially the well-tested Federal

Rule 23 (now the law in 24 states and the District of Columbia) .

Recommended Changes (Six)

Changes made in the existing law are iﬁcluded in the
attached proposed amendments. These changes are largely based on
Federal Rule 23, and the case law under Rule 23. Certain identi-
fied changes, not contained in Rule 23, are designed to make the
rule less restrictive. Oregon has lagged behind the other states
in development of its class action law, and now possesses restric-
tive provisions found in no other state law!

Attached is a list of the 24 states, plus the District
of Columbia, which have adopted Federal Rule 23, together with a
copy of Rule 23 for purposes of comparison. In summary, the pro-
posed changes provide for:

A. ELIMINATION OF PRELITIGATION DEMAND NOTICE. The
notice serves no useful purpose and is an additional burden to
plaintiff. It was argued that this provision would encourage set-
tlements. In fact, its only use has been in the case of a few un-
scrupulous defendants to attempt to pay off the plaintiffs and the
attorney before suit is filed. Rule 23(e) protects class members
(after filing) by prohibiting compromise or dismissal without

court approval. The requirement that a defendant be given notice



before filing is contrary to the spirit of Rule 23(e) and is in
conflict with the interest which 23(e) seeks to protect; namely,
the bpyout of the class representative or his attorney.

h B. NOTICE--TO WHOM GIVEN. This provision is an im-
provement over Rule 23 and is adopted from the Uniform Act. It
does not require individual notice to class members whose recovery
or liability is estimated to be $100 or less. Rﬁle 23 provides

for "the best notice practicable under the circumstances, includ-

ing individual notice to all members who can be identified through

reasonable effort."

C. NOTICE--COST OF NOTICE. The United States Supreme
Court has held that plaintiffs must bear the cost of the initial
notice (in every case), thus, effectively eliminating all large
consumer-type class actions. The proposed amendment will permit
the court to decide who must pay the cost of notice. It may be
the plaintiff or defendant exclusively, or may be by the parties
jointly.

D. CLAIM FORM. The requirement of Oregon law that a
claim form be submitted by each class member is eliminated. This
requirement is not contained in Rule 23, and is believed not to
exist in any other state. The effect of the requirement of a claim
form is to change the opt«out provision to an opt-in provision.

The proposed amendment, however, does allow for the filing of claim
forms in cases where the court deems this to be necessary.

E. REASONABLE ATTORNEYS' FEES TO PREVAILING PLAINTIFF
CLASS, including fees assessed against the defendant, as well as

against any fund which may have been created.



F. FLUID RECOVERY. Unclaimed funds may be disposed of

as directed by the court.
P

e



RULE 32

CLASS ACTIONS

A. Reguirement for class action. One or more members

of a class may sue or be sued as representative parties on
behalf of all only if:

A.(l) The class is so numercus that ‘joinder of all
mempers is impracticable; and

A.(2) There are questions of law or fact common to the
class; and

A.(3) The claims or defenses of the representative
parties are typical.of the claims or defenses of the class;
and

A.(4) The representative parties will fairly and ade-
sjuately protect the interests of the class; and

[A.(53) In an action for damages under subsection (3) L
(Eliminate to

conform to

of section B. of this rule, the representative parties have B1E B3

complied with the prelitigation notice provisions of sec-
tion I. of this rule.]

B. Class action maintainable. An action may be main-

tained as a class action if the prerequisities of section A.
[of this rule] are satisfied, and in addition:

B.(1) The prosecution of separate actions by or
against individual members of the class would create a risk

of:



B.(1) (a) Inconsistent or varying adjudications with
respect to individual members of the class which would
establisih incompatible standards of conduct for the party
opposing the class; or
B. (1) (b) Adjudications with respect to individual
members of the class which would as a practical matter be
dispositive of the interests of the other members not parties
to the adjudications or substantially impair or impede their
ability to protect their interests; or
B.(2) The party opposing the class has acted or refused
to act on grounds generally applicable to the class, thereby
making appropriate final injunctive relief or corresponding
declaratory relief with respect to the class as a whole; or
B.(3) The court finds that the questions of law or fact
o _ {Eliminate
common to the members of the class predominate over any (ues- to conforr
to Rule 2
tions affecting only individual members, and that a class
action is superior to other available methods for the fair
and efficient adjudication of the controversy. ([Common
gquestions of law or fact shall not be deemed to predominate
over questions affecting only individual members if the
court finds it likely that final determination of the action
will require separate adjudications of the claims of numerous
members of the class, unless the separate adjudications re-

late primarily to the calculation of damages.] The matters

pertinent to the findings include: (a) the interest of mem-



bers of the class in individually controlling the prosecu-
tion or defense of separate actions; (b) the extent and na-
ture of any litigation concerning the controvérsy already
commenced by or against members of the class; (c¢) the de-
sirability or undesirability of concentrating the litigation
of the claims in the particular forum; (d) the difficulties
likely to be encountered in the management of a class action,

[including the feasibility of giving adequate notice; (e) (Eliminate t
conform to
the likelihood that the damages to be recovered by individu- Rule 23. (
and (f) add
al class members, if judgment for the class is entered, are tional clau:
' unique to
so minimal as not to warrant the intervention of the court; Oregon clas:
.action stat:
(£) after a prelimihary hearing or otherwise, the determina-

tion by the court that the probability of sustaining the
claim or defense is minimal].

[C. Court discretion. In an action commenced pursuant
(ot in Rule
to subsection (3) of section B. of this rule, the court but unique t
Oregon class
shall consider whether justice in the action would be more action
statute)

efficiently served by maintenance of the action in lieu
thereof as a class action pursuant to subsection (2) of
section 8. of this rule.]

[b, Court order to determine maintenance of class

actions.]

C. Determination by Order \Wnether Class Action to be (Rule 23(c))

rlaintained; Wotice; Judgment; Actions Conducted Partially as

Class Actions. As soon as practicable after the commence-




ment of an action brought as a class action, the court shall

determine by order whether it is to be so maintained [and,

(Not in Rule
but unique
Oregon clas
action
statute)

in ac{}on pursuant to subsection (3) of section B. of this
rule, éhe court shall find the facts specially and state
separately its conclusions thereon.] An order under this
section may be conditional, and may be altered ox amended
before the decision on the merits.

D. Dismissal or compromise of class actions; court ap-

(Inconsisten
with provis
for require
ment for pr
litigation
notice)

proval required; when notice required. A class action shall

not be dismissed or compromised without the approval of the
court, and notice of the proposed dismissal or compromise
shall be given to all members of the class in such manner as

the court directs, [except that if the dismissal is to be (Para. E is

serted out ¢
crder; ident
sentative only, then such dismissal may be ordered without ;:% e e
e), excej
for language
after the wc
"directs";
%nnecessary
and unique t
Oregon class
action stattu

without prejudice or with prejudice against the class repre-

notice if there is a showing that no compensation in any

form has passed directly or indirectly from the party opposin
the class to the class representative or to the class
representative's attorney and that no promise to give any
sucit compensation has been made. If the statute of limita-
tions has run or may run against the claim of any class
member, the court may require appropriate notice.])

{F. Court authority over conduct of class actions.]

E. Orders in Conduct of Actions. In the conduct of

(Adapted fron

actions to which this rule applies, the court may make ap- Rule 23)

propriate orders [which may be altered or amended as may be

desirable}:



(F.]E. (1) [D]determining the course of proceedings or (No paragrap
prescribing measures to prevent undue repetition or compli-
cation in the presentation of evidence or argument;

(F.1E. (2) [Rlrequiring, for the protection of the mem—-(No paragrap
bers of the class or otherwise for the fair conduct of the
action, that notice be given in such-manner as the court may
direct to some or all of the members of any step in the ac-~
tion, or of the proposed extent of the judgment, or of the
oppartunity of members to signify whether they consider the
representation fair and adequate, to intervene and present
claims or defenses, or otherwise to come into the action;

(F.1E.{3) [I]imposing conditions on the representative (No paragrag
parties or on intervenors;

[F.]E. (4) [R]lrequring that the pleadings be amended to (Wo paragrag
eliminate therefrom allegations as to representation of
absent persons, and that the action proceed accordingly;

(F.]E.(5) ([Dldealing with similar procedural matters. (No paragrag

[G. lotice required; content; statement of class members

required; form; content; amount of damages; effect of failure

to file required statement; stay of action in certain cases.]

F. Determination by Order Whether Class Action to be (Rule 23(e))

Maintained; Notice; Judgment; Actions Conducted Partially as

Class Actions. In any class action maintained under subsec- (Rule 23(c¢)
(1) and (2)

tion (3) of section B. [of this rule]l:
[G.]JF. (1) The court shall direct to the members of the

class the best notice practicable under the circumstances,



Y
including [I]individual notice (shall -be given] to all mem- (verbatim £
- _ Uniform Cl
bers who can be identified through reasonable effort and Actions Ac

whose potential monetary recovery or liability is estimated

to exceed $100. The notice shall advise each member that:

{G.]JF.(1) (a) The court will exclude [such member] him

from the class if [such member] he so requests by a speci-

fied date;
WS IR MY 1GL1EL (1) (b)  The judgment, whether favorable or not, will
(This para.
include all members who do not request exclusion; and taken from
Rule 23; in
[G.]F.(1}) (c) Any member who does not request exclusion may,
. correct as
if. [such member} he desires, enter an appearance through matter of :
£ o See ORCP G(

[such member's] his counsel.

[G.]F.(2) Prior to the final entry of a judgment against
a Jdefendant the court shall request members of the class to
submit a statement in a form prescribed by the court re-
questing affirmative relief which may also, where appropri-
ate,~“require information regarding the nature of the loss,

injury, claim, transactional relationship, or damage. The

'statement shall be designed  to meet the ends of justice.

In determining the form oé the statement, the court shall
consider the nature of the acts of the defendant, the
amount of knowledge a class member would have about the ex-
tent of such member's damages, the nature of the class
incluginq the probable degree of sophistication of its mem-

bers, and the availability of relevant information from



sources other than the individual class members. The amount
of damages assessed against the defendant shall not exceed
the total amount of damages determined to be allowable by
the court for each individual class member, assessable

court costs, and-an award of attorney fees, if any, as de-

_ﬁ%@ﬁﬁﬁgﬁgiite;mingd“by the court.)
T e LT g s ey R -

‘ _ [G.(3) Failure of a class member to file a statement
required by the court will be grounds for the entry of judg-
ment dismissing such class member's claim without prejudice

. to the right to maintain an individual, but not a class,
action for such claim.]

F.{3) 7The court may order that the cost of any notice

(Verbatim
under this section be paid by the defendant or the plaintiff yniform C

Actions A

or by the parties jointly, as it deems fair and equitable.

The court may conduct a hearing to determine who shall pay

-hae.cost of notice.

[G.(4) Where a party has relied upon a statute or law

' ?9f§ﬁicﬁtanother party seeks to have declared invalid, or
where a party has  in good faith relied upon any fegislative,
judicial, or administrative interpretation or regulation
which would necessarily have to be voided or held inapplicable
if another party is to prevail in the class action, the ac-
tion shall be stayed until the court has made a determina-

tion as to the validity or applicability of the statute, law,

interpretation, or regulation.]



F.(4) If the court, after determination of liability,
(Verbatim £

is unable to identify all or some members of the class, it Uniform Cl
Actions Ac

shall order that any damages with respect to such unidenti-

fied class members shall be distributed in a manner most

equitable under the circumstances. Such equitable distri-

bution shall not include retention of such damages by any

‘% defendant held liable.

[O. Attorney fees. Any award of attorney fees against
(Eliminate !
the party opposing the class and any fee charged class mem- conform to
Rule 23)

bers shall be reasonable and shall be set by the court.]

F.(5) Attorneys' fees. A prevailing plaintiff class,
{Verbatim f£:
in addition to other relief, shall be awarded reasonable Uniform Cl:
Actions Act

attorneys' fees.

(W.] F.(6) [Judgment; inclusion of class members; (Rule 23(c) (

description; names.] The judgment in an action maintained

as a class action under subsections (1) or (2) of section B.

[of this rule], whether or not favorable to thg class, shall
..-i:., ; include and describe those whom the court finds to be mem-
ﬁﬁﬁ@ufvmjﬁéfé}of?tﬁéaclass. The judgment in an action maintained as
a class action under subsection (3) or section B. [of this
rule], whether or not favorable to the class, shall include

and specify (by naine] those to whom the notice provided in

section F. [of this rule] was directed, and who have not

requested exclusion and whom the court finds to be members

of the class [and the judgment shall state the amount to be

recovered by each member].



(I. Commencement or maintenance of class actions re-

garding particular issues; division of class; subclasses.]

F.(7) When appropriate:
F.(7)(a) An action may be brought or maintained as a
class action with respect to particular issues; or
F.(7)(b) A class may be difided into subclasses and
each subclass treated as a class, and the provisions of this

rule shall then be construed and applied accordingly.

[I. HNotice and demand required prior to commencement of

(Rule 23

action for damages.fF}

an action for damages pursuant to the provisions of subsection

(3) of Section B. of this rule, the potential plaintiffs' class

representative shall:]

TI.(1)(a) Notify the potential defendant of the
particular alleged cause of action; and]

(I.(1)(b) Demand that such person correct or

rectify the alleged wrong.]

[I.(2) Such notice shall be in writing and shall
be sent by certified or registered mail, return receipt re-
quested, to the place where the transaction occurred, such
person's principal place of business within this state, or,
if neither will effect actual notice, the office of the

Secretary of State.]

(Eliminat
conform

; ; g 23
[I.(1) Thirty days or more prior to the commencement ofRule )



[J. Limitation on maintenance of class actions for

(Eliminate t
damages. No action for damages may be maintained under the conform to
provisions of sections A., B., and C. of this rule upon a fute 22
showing by a defendant that all of the following exist:]

(J.(1) ALl potential class members similarly
situated have been identified, or a reasonable effort to
identify such other people has been made;]

[T.(2) All potential class members so identified
have been notified that upon their request the defendant
will make the appropriate compensation, correction, or
remady of the alleged wrong;]

[J.(3) Such compensation, correction, or remedy
has been, or, in a reasonable time, will be, given; and}

[J.(4) Such person has ceased from engaging in,
or if immediate cessation is impossible or unreasonably
expensive under the circumstances, such person will, within
a reasonable time, cease to engage in such methods, acts,
or practices alleged to be vioclative of the rights of poten-

tial class members.]

[K. Application of sections I. and J. of this rule

(Eliminate tc
to actions for eyuitable relief; amendment of complaints for conform to
‘ Rule 23)
equitable relief to request damages permitted. An action for

equitable relief brought under sections A., B., and C. of this

rule may be commenced without compliance with the provisions

- 10 -



of section I. of this rule. ©Not less than 30 days after the
commencement of an action for equitable relief, and after com-
pliance with the provisions of section I. of this rule, the
class representative's complaint may be amended without leave
of court to include a request for damages. The provisions of
section J. of this rule shall be applicable if the complaint
for injunctive relief is amended tc request damages.]

[L. Limitation on maintenance of class actions for

(Eliminate t

recovery of certain statutory penalties. A class action may conform to
Rule 23)

not be maintained for the recovery of statutory minimum
penalties for any class member as provided in ORS 646.638 or
15 U.S.C. 1640(a) or any other similar statute.]

(1. (1) (a) When class actions sharing a common

(Eliminate t:

question of fact or law are pending in different courts, the conform to
presiding judge of any such court, upon motion of any party Rute 23)
or on the court's own initiative, may request the Supreme
Court to assign a Circuit Court, Court of Appeals, or Supreme
Court judge to determine whether coordination of the actions
is appropriate, and a judge shall be so assigned to make that
determination.]

[IM. (1) (b} Coordination_of class actions sharing
a common guestion of fact or law is appropriate if one judge
 hearing all of the actions for all purposes in a selected

site or sites will promote the ends of justice taking into

account whether the common c¢uestion of fact or law is pre-



dominating and significant to the litigation; the convenience
of parties, witnesses, and counsel; the relative development
of the actions and the work product of counsel; the efficient
utilization of judicial facilities and personnel; the calendar
of the courts; the disadvantages of duplicative and inconsis-
tent rulings, orders, or judgments; and the likelihood of
settlement of the actions without further litigation should
coordination be denied.]

[M.(2) If the assigned judge determines that
coordination is appropriate, such judge shall order the ac-
tions coordinated, report that fact to the Chief Justice of
the Supreme Court, and the Chief Justice shall assign a judge
to hear and determine the actions in the site or sites the
Chief Justice deems appropriate.]

(M.(3) The judge of any court in which there is
pending an action sharing a common gquestion of fact or law
with coordinated actions, upoﬁ motion of any party or on the
court's own initiative, may request the judge assigned to
near the coordinated action for an order coordinating such
actions. Coordination of the action pending before the judge
so requesting shall be determined under the standards speci-
fied in subsection (1) of this section.]

[M.(4) Pending any determination of whether coordi-
nation is appropriate, the judge assigned to make the deter-
mination may stay any action being considered for, or affect-

ing any action being considered for, coordination.]



(M. (5) Notwithstanding any other provision of law,
the Supreme Court shall provide by rule the practice and pro-
cedure for coordination of class actions in convenient courts,

including provision for giving notice and presenting evidence.]
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Fredric R. Merrill
Executive Director

Counsel on Court Procedures
School of Law

University of Oregon
Eugene, OR 97403

Dear Fred:

At the March 1 meeting, the State Bar Committee
on Procedure and Practice reviewed your draft of a proposed
rule relating to discovery of expert witnesses. In your
letter of February 20, you asked for comments within 30 days.

The proposed rule appears to be identical to that
submitted to the legislature, with the addition of language
limiting the right to take depositions. Concern was expressed
about this limitation by all members of our Committee. An
example was given of a products liability situation in which
only the expert for one side had the opportunity to analyze
the alleged defective product, and in the course of analy=zation
the product was destroyed or substantially altered. In this
situation, the other party probably should have the right to
take the deposition of that expert and determine what observa-
tions were made before the product was destroyed or altered.
It was the view of our Committee that the limitation on
depositions or other discovery should not be embodied in a
rule, but should be left to case law.

Concern was also expressed by our Committee members
about the effect of such a rule upon medical malpractice
cases. It is evident from the minutes of the Counsel on
Court Procedures that others share this concern, and it is
not necessary to state it in detail here.

The Committee had no further comments about the rule.
Very truly yours,

O i

Bruce Smith
BES/flr
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Council on Court Procedures March 5, 1980
University of Oregon School of Law
Eugene, Oregon 97403

Attn: PFrederic R. Merrill
Executive Director

RE: Summons Service by Mail under ORCP 7
Mr, Merrill:

Thank yvou for taking the time to chat with me this past
Tuesday morning. As we discussed, a guestion has arisen

in our office as to when service of summons by mail is
allowed under the procedure set forth in ORCP 7 D. (2) (d).

The guestion involves apparent discrepancies between the
literal wording of ORCP 7 D.(1l){ the comments appended

to ORCP 7 as reported in 1980 Oregon Civil Procedure Rules,
33-36. (Oregon Law Institute, 1979, hereafter O.L.I.};:

and your own comments offered in analysis of the rules under
the heading of "Jurisdiction Over Parties; Service of Summons"
{Rules 4-7), (0.L.I. 230-39). The discrepancy is between

the wording of the rule and the "official"™ comments which
imply that the listed forms of specific service are permissive
and that the only mandatory requirement is that:

Summons shall be served, either within or without

this state, in any manner reasonably calculated,

under all the circumstances, to apprise the defendant

of the existence and pendency of the action ... Summons
may be served in a manner specified in this rule ...
Service may be made, subject to the restrictions and
requirements of this rule, by the following methods ...
Service by mail; or, service by publication, (ORCP 7D. (1),
emphasis added.)

This rule brings all general provisions for service

of summons together in one place. The basic standards
of adequacy of service of summons is set forth in the
first sentence of ORCP 7 D.(l). Succeeding portions

of the rule provide ways in which service may be made
and how these ways may be used for particular defendants,



Council on Court Procedures
Attn: Frederic R. Merrill
March 5, 1980 - Page 2

including conditional preferences. The particular
methods, however, are methods which may be used.

The rule does not require them to be used. Compliance
with the specific methods of service is presumed

to be service reasonably calculated, under all the
circumstances, to apprise the defendant of the
pendency of the action and to afford a reasonable
opportunity to appear and defend. Other methods of
service might accomplish the same thing. Subsection

4 F.(4) and section 4 G. also make clear that any
technical defects in the return, form of summons,
issuance of summons, and persons serving do not invali-
date service if the defendant received actual notice

of the existence and pendency of the action. Note,
however, that summons must be served and returned;

mere knowledge of the pendency and nature of the action
will not require the defendant to appear and defend.
(O.L.I., 33, emphasis added except "may" in line 7!)

It appears quite obvious from a reading of Rule 7 and the
appended comments that the only mandatory feature is that the
method used for service shall, as the title to Section 7 D. (1)
indicates, require notice in a "manner reasonably calculated"
to let the defendant know he or she is the subject of a civil
action.

On the other side of the discrepancy, however, is your analysis.
You state that

ORCP 7 D(2), describing methods of service, does

not authorize use of all described methods against

all defendants and in all cases. Use of the different
methods in a particular case is governed by section

7 D.(3) and (4). Thus, although mail service is
described, it is only available as an alternative
method of service upon a corporation or for service

in motor vehicle cases.

(0.L.I., 237, emphasis added.)

You continually use the word "authorize" to describe the methods
of service other than personal service and explicitly state

that these other methods are only available as provided. ORCP
Rule 7 makes no such distinction when it continually uses the
permissive wording "may" in reference to the specific methods

of service.

Perhaps the issue is made less clear when the "official"
comments imply that ORCP 7 D. sets forth "preferred"
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and "alternative" methods. (0.L.I., 34.) However, no such
hierarchy is found in Rule 7 itself. The rule only states
that "Service may be made upon specified defendants as
follows ... (ORCP 7 D.(3), emphasis added.) Again, the
persuasive "may" is worlds apart from the mandatory "shall".

I submit that service by mail, under the procedure set forth
in ORCP 7 D.(2)(d), is allowed in all cases where it gives

the requisite notice to the defendant. I further submit that
service by mail would in most instances be the preferabhle

form of service. The method is economical, speedy, provides

a rapid confirmation as to the correctness of the defendants'
address, and removes an excessive burden from the understaffed
and under-funded sheriff offices.

The method is certainly more economical than personal service.
Our staff cost in preparing the necessary documents is identical
for either personal or mailed service. However, the additional
postal charges for "certified - return receipt requested"
postage is only $1.25 versus the minimum $12.50 charge imposed
by most sheriffs. In small actions with two or three defendants,
the differences in cost to the plantiff, or defendant if the
plantiff prevails, are significant.

Service by mail is also often much speedier then using either
an official or independent process server. In one recent case
in which this firm was involved, more than four weeks passed
before we were notified that the summons could not be personally
served since the defendant had moved from that county. Another
three weeks passed before the defendant was ultimately served
in the correct county. Had we used mailed service, we would
have known in less than one week if the defendant had moved,
leaving no forwarding address. If he had moved and left a
forwarding address, for another 10 cents we can determine that
address at the time the signed receipt is returned. In any
case, a receipt signed by the defendant is good assurance that
the defendant has been "apprised of the pendency of the action".

In closing, could you or the council please advise us as to
the intent of Rule 7. 1Is it a wide-open rule applying the
essential features of Mullane, as the Rule appears on its face
to be, with the specific methods of service given as guidance
to the extent and meaning of "reasonably calculated"; or is it
a rule of hierarchies and specifics, setting forth methods for
service as stringent as the old statutes?



Council on Court Procedures
Attn: Frederic R. Merrill
March 5, 1980 - Page 4

For the reasons enumerated above, I hope it is the former
rather than the latter. Otherwise, the saving provisions
of ORCP 7 G. lose all their meaning, since specific rules
without a specific sanction for their abuse lose all meaning.

I look forward to hearing from you on this matter. Hopefully,
we can arrive at the intent of the council and the understanding
of the legislature.

Thank you for your assistance.

~Ahdrew Browning
Attorney at Law

Sincer#ly

RAB:alm

cc: Oregon Law Institute
Richard Slottee - Northwestern Legal Clinic
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OREGON ASSOCIATION OF DEFENSE COUNSEL

March 12,

Fredric R. Merrill
Executive Director,
Council on Court Procedures

School of Law

University of Oregon
Eugene, Oregon 97403

Dear Fred:

1980

EXECUTIVE COMMITTEE

FRED M. AEBI

1516 Georgia-Pacific Building
Porrlend Qregeon 97204
224-6532

WILLIAM E. FLINN
502 Centre Court

44 West Broadway
Eugene, Oregon 97401
486-1883

JAMES L. KNOLL

1000 Willdmette Center
Portland, Oregon 97204
228-6351

JOHN H. KOTTKAMP
331 S. E. 2nd Street

P. O. Box 490
Pendletan, Oregon §7801
276-2141

WALTER H. SWEEK
1027 E. Burnside
Porﬂond Cregon 97214
234-4527

JERE M. WEBB

2300 Georgia-Pacific Building
Portland, Oregon 97204
224- 3330

The Oregon Association of Defense Counsel, as an
organization, has not previously taken positions on parti-
cular rules being promulgated or considered by the Council

on Court Procedures.

The Association is in the process of

re—evaluating that position and, hopefully, will formulate

a long-term policy for distribution to the membership of

proposed rules for their comments which would be forwarded
to the Council on Court Procedures.

JFS:jmc

Spiekerman
Secretary—-Treasurer
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March 14, 1980

Fredric R. Merrill
Executive Director

Counsel on Court Procedures
School of Law

University of Oregon
Fugene, Oregon 97403

Dear Fred:

I understand that the Council is re-proposing
a rule relating to discovery of expert witnesses. I
do not have a copy of the proposal, but am told that
it is very similar to the one turned down by the legis-
lature in 1979.

As you are aware, I am very much opposed to this
rule and would like to be sent a copy of the proposal
and be notified, well in advance, of the meéting at
which the proposal will be considered by the Council.

Tn my judgment, such a rule would virtually
eliminate meritorious professional negligence cases.
It would also give the defense a great advantage, in
that they can get "the book" on the numerically few
experts who are willing to testify for the plaintiffs,
where the plaintiffs cannot have the same advantage
because of the numerically far greater experts available
to industry and to the professional.

Very tguly yours,

Bur . Green

e
cc: PDonald W. McEwen
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822 PITTOCK BLOCK
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{lase-1976]
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Juége William M. Drle, Jr.

1100 l. W. Bimtl Avenus
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;;:il‘d C. Kimtt!m
toxnay at Law

304 Pedexal Building
211 E. Ssventh Avenue

Eugens, Ozegon 57401
fes Counoil on Court Provedures

Gantlemany

At the Subcommittes meeting om Maxoh 17, 1980, it
was suggested that wa have a hear befors the Subcommittes
at which time those intaxested in discussing the proposed
ghanges suggested by Mr. Pouzi could appear and provide back-
ground information to the members of the Subocommittee for
their '::utm:mn in making a recommaondation to the Council
as a Be

In a discussion with Laisd Kirkpatrick, he suggested
that parhizps thera would be additional members of the Counoil
who would feel a need to hoar the tastimony in oxder to be in
a position to meke & 9§ & a3 to whether they soncurrsed in
the proposed resotamenda by the Zubcommittes. The scheduls
is such that the ssmbers of the Subcommitise could not appeax
at any dates set in April or May with the poseible excopiion
of Saturday, May l0th,

In & discussion with Mx. McBwen, we considered that
it might be more appropriate to have one hearing dedicated to
¢glass actions sponsored the wvhole Council h would satiasfy
the requirement of a public meeting and alsc give sufficient
background to the Council as a wheole as well as the Subsexmittee
mambers lng any proposals. The Subcowmittse oould then
take that information and formulate their proposal to be ocon-



Judge william M. Dale, J%,
Yxank H. Poszi

laird C. Xirkpatrick
March 1%, 1980

e 2

pidered by the Council as a whole.

Thers wes also a suggestion that any proposal whioh
would consider a provision providing for attormeys' fees would
be bayond the scope of the jurisdietion of the Council on Court
Procedurss. Perhaps the Ssboommittes or Council at the April
meating should initially comsider whether that satter should be
disoussed at the hearing., MNr, McBwen suggested that the Couneil
as & whole consider setting the dats for the hearing sometine
in May or June so that thoy would have the opportunity to bhe
svailabla. At that time we could also conaider the ntmmvs'
foun provision sugzested by Nr. Pouszl,

Prior to the Council wmeeting op April 12, wae. b 5
will oontact the Bar Bulletin and the Maltnowah Lawyer %o
datermine their printing deadlines for notioces and will alse
oontact the O. T. L. &, and the O, A. D, C. goncerning the
yossibility of thair vroviding notice to thoir mesbers of
the publiec hearing.

Very truly yours,

Austin ¥, Crowe, Jz.
AVMCy ima

o Fredriok R, Mexpill
Donalé W, MNeRwen



MEMORANDUM

TO: COUNCIL
FROM: Fred Merrill
RE: Proposed Discovery Rule

DATE:  April 4, 1980

The enclosed letter was sent to me by Jere Webb relating
to the proposed expert witness rule. He also surveyed members of
his firm as to preference between the federal rule, proposed

Rule 36 B.(4), and no rule. The results were:

Federal rule 13
Proposed rule )
No rule 0
Other 2

The written comments of some responding attorneys will be

available at the meeting.

FRM:gh

Encl.
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PAUL L-BOLEY
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THOMAS B DEERING
JOHN DETJENS, I
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GEORGE M. GALLOWAY
LEONARD A. GIRARD
WILLIAM J. GLASGOW
GERSHAM GOLDSTEIN
RONALD S. GROSSMANN
CHARLES H. HABERNIGO
ROBERT F. HARRINGTON
JOHM R-HAY

RICHARD A.HAYDEN. JR-
DAYID G. HAYHURST
HENRY H. HEWITT
CHARLES F. HINKLE

RCBERT H- HUNTINGTON
STEPHEN T. JANIK
VYELMA JEREMIAH
RICHARD C-JDSEFHSON
JOEL . KUNTZ

DEXTER E.MARTIN
WILLIAM M. McALLISTER
CHARLES J. McMURCHIE
GEORGE K. MEIER, T
DAVID P. MILLER
GREGORY R-MOWE
HARDY MYERS

THOMAS R-NICOLAI
MILO E.ORMSETH
TERRENCE R-PANCOAST
MARK H. PETERMAN
CAMPBELL RICHARDSON
ROBERT L.RIDALEY
GEQRGE D. RIVES
RICHARD E_.ROY

JOHN M. SCHWEITZER
PATRICK J-SIMFSON
HUGH SMITH

THOMAS B.STOEL
MANLEY B- STRAYER
JERE M- WEBB
CLARENCE R.WICKS
MARCUS WOOD

WILLIAM W_.WYSE

Law OFFICE

[503) 224-3380

March 26,

=

200 S W FIFTH AVENUE
PORTLAND, OREGON 97204

1980

Counsef

DAVID L.DAVIES
HUGH L BIGGS

GAIL L.ACHTERMAN
CHARLES F. ADAMS
STEPHEN E-BABSON
MARGARET M. BAUMGARDNER
HENRY C. BREITHAUPT
MATTHEW W, CHAPMAN
BERTRAND J. CLOSE
NANCY L.COWGILL
C.PAUL DAGLE
E.JOSEPH DEAN
CHRISTINE L. DICKEY
MARK R.FEICHTINGER
RANDOLPH C. FOSTER
SUSAN F. GRABER
DAVID W. GREEN

STEPHEN L. GRIFFITH
THOMAS G-P. GUILBERT
SUSAN M. HAMMER
NORMAN D-HOLLY
PAMELA L.JACKLIN
FETER R.JARVIS
JENNIFER J- JOHNSON
CHARLES S- LEWIS, IO
GREGORY H.- MACPFHERSON
SUSAN F. MANDIBERG
THOMAS H- NELSON
MARGARET HILL NOTO
BRUCE K. POSEY

GUY A.RANDLES

LOIS O- ROSENBAUM

Mr. Fredric R. Merrill
Executive Director

Council on Court Procedures
School of Law

University of Oregon
Eugene, OR 97403

Dear Fred:

Re: Discovery of Expert Witnesses

OQut of curiosity I circularized the trial lawyers
in our firm for their views on the proposed rule pertaining
to discovery of expert witnesses. For whatever interest they
may be, the responses are attached.

I am also enclosing a copy of a letter received
today from the firm of Esler & Schneider. I am not sure why
this was directed to me, but guess that it has to do with the
fact that I am currently serving on a committee of the trial
practice section of the Oregon State Bar which has been asked
to review the new rules proposed by the Council.

I do not know whether you are interested in having
this sort of input but thought there would be no harm in
sending it along.

Vexy truly yours,

Jerde M. Webb
jek

Enclosures



ESLER & SCHNEIDER
ATTORNEYS AT LAW
€10 S.W. BROADWAY, SUITE 510
PORTLAND, OREGON 97205
{503} 223-1510

March 25, 1980

Jere M. Webb

Stoel, Reeves, Boley,
Fraser & Weilss

900 S.W. 5th Avenue
Portland, Oregon 97204

Re: Draft of Proposed Rule Relating to Discovery
of Expert Witness

Dear Jere:

Thank you for sending to me a copy of the proposed new
Rule regarding discovery of expert witnesses.

This firm favors the idea of specific provisions in the
Oregon Rules of Civil Procedure governing discovery of expert
witnesses. This firm favors the broader discovery provisions
set forth in FRCP 26(b) (4) (A) (i) over those set forth in
the proposed Rule. In our opinion, just knowing the expert's
name and the subject matter on which he is exped¢ted to testify
is not enough information for a proper preparation of a case
for trial.

This firm is also concerned about subsection B. (4) (e)
which appears to broaden the scope of the term "expert witness,"
especially when read in conjunction with subsection B. (4) (d).
A person should not be insulated from the taking of his deposi-
tion simply because he is expected to answer one or two questions
at trial in an expert capacity.

This firm also believes there should be some provision for
allowing other discovery procedures to he used to secure informa-
tion from expert witnesses in extraoxrdinary circumstances. For
example, suppose the expert witness is the only one who has had
an opportunity to examine tangible evidence which is no longer in
existence. It would not do the parties seeking discovery much
good to know the expert was going to testify at trial on the
findings of his examination. In that situation, this firm
believes the party seeking discovery should be allowed to take
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Jere M. Webb
March 24, 1980

Page Two
the expert's deposition.

Thank you for giving this firm an opportunity to comment
on the proposed Rule. If we can be of any further assistance,

please advise.

Very truly yours,
Kim T. Buckley(i::’~;j2>
For Esler & Schnéide

KTB:meg



COSGRAVE, KESTER, CROWE, GIDLEY & LAGESEN
ATTORNEYS AT LAW
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1886-197
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FRANK H. LAGESEN TELEPHONE (502) 227-3711 t88s-1968)

EUGENE M. BUCKLE

DAVID P. MORRISON ?ebmry 19' 1980

SAMUEL C.JUSTICE

Wwilliam M. McAllister
9TOBL, RIVES, BOLEY,
FRASER & WYSE
Attorneys at Law

%00 8., W. Fifth Avenue
vortland, Oragon 97204

Re: Council on Court
Procadare.

Dear Bill:

I am enclosing a copy ¢f the 1980 Proposed Changes
in Class Actionc and coxmencsd prepared by srank Pozzi.

I appiceciate your offer to review the material arnd
provide some background information concerning the advisability
of the proposedl changea,

You. should know that the Subcommittee is planning
+0 meat on Warch 15th at 8:30 a.m. to review any information
trovided, 2:t that time we will schedule 2 meeting to have
any interes.ted persons testify before our Subcommittes prior
te making recommendations to the Touacil.,

Vexry truly yours,

Austin W. Crowe, Jr.
AWC3 jmo

ca: Judge Wm. M. Dale, JY.
Frank H. Pozzi
Laird Rirkpatrick
Fredric R. Merrill



1980 PROPOSED CHANGES IN CLASS ACTIONS

RULE 32

.
e
.,

This proposal is essentially the well-tested Federal

Rule 23 (now the law in 24 states and the District of Columbia).

Recommended Changes (Six)

Changes made in the existing law are igcluded in the
attached proposed amendments. These changes are largely based on
Federal Rule 23, and the case law under Rule 23. Certain identi-
fied changes, not contained in Rule 23, are designed to make the
rule less restrictive. Oregon has lagged behind the other states
in development of its class action law, and now possesses restric-
tive provisions found in no other state law!

Attached is a list of the 24 states, plus the District
of Columbia, which have adopted Federal Rule 23, together with a
copy ©of Rule 23 for purposes of comparison. In summary, the pro-
posed changes provide for:

A. ELIMINATION OF PRELITIGATION DEMAND NOTICE. The
notice serves no useful purpose and is an additional burden to
plaintiff. It was argued that this provision would encourage set-
tlements. In fact, its only use has been in the case of a few un-
scrupulous defendants to attempt to pay off the plaintiffs and the
attorney before suit is filed. Rule 23(e) protects class members
(after filing) by prohibiting compromise or dismissal without

court approval. The requirement that a defendant be given notice



before filing is contrary to the spirit of Rule 23{e) and is in
conflict with the interest which 23(e) seeks to protect; namely,
the byyout of the class representative or his attorney.

h B. NOTICE~-TO WHOM GIVEN. This provision is an im-
provement over Rule 23 and is adopted from the Uniform Act. It
does not require individual notice to class members whose recovery
or liability is estimated to be $100 or less. Rﬁ;e 23 provides

for "the best notice practicable under the circumstances, includ-

ing individual notice to all members who can be identified through

reasonable effort."

C. NOTICE~-COST OF NOTICE. The United States Supreme
Court has held that plaintiffs must bear the cost of the initial
notice (in every case), thus, effectively eliminating all large
consumer-type class actions. The proposed amendment will permit
the court to decide who must pay the cost of notice. It may be
the plaintiff or defendant exclusively, or may be by the parties
jointly.

D. CLAIM FORM. The requirement of Oregon law that a
claim form be submitted by each class member is eliminated. This
requirement is not contained in Rule 23, and is believed not to
exist in any other state. The effect of the reguirement of a claim
form is to change the opt-out provision to an opt-in provision.

The proposed amendment, however, does allow for the filing of claim
forms in cases where the court deems this to be necessary.

E. REASONABLE ATTORNEYS' FEES TO PREVAILING PLAINTIFF
CLASS, including fees assessed against the defendant, as well as

against any fund which may have been created.



F. FLUID RECOVERY. Unclaimed funds may be disposed of

as directed by the court.

T,



RULE 32

CLASS ACTIONS

A. Reguirement for class action. One or more members

of a class may sue or be sued as representative parties on
behalf of all only if:

A.(l) The class is so numerous that ‘joinder of all
members 1is impracticable; and

A.(2) There are questions of law or fact common to the
class; and

A.(3) The claims or defenses of the representative
parties are typical-of the claims or defenses of the class:
and

A.(4) The representative parties will fairly and ade-
fuately prote;t the interests of the class; and

[A.(5) In an action for damages under subsection (3)

(Eliminate to

of section B. of this rule, the representative parties have ;°:f°i§)t°
ule 2

complied with the prelitigation notice provisions of sec-

tion I. of this rule.]

B. Class action maintainable. An action may be main-

tained as a class action if the prerequisities of section A.
[of this rule] are satisfied, and in addition:

B.(1) The prosecution of separate actions by or
against individual members of the class would create a risk

of:



B.(1l) {(a) Inconsistent or varying adjudications with
respect to individual members of the class which would
establish incompatible standards of conduct for the party
opposing the class; or
B. (1) (b) Adjudications with respect to individual
members of the class which would as a practical matter be
dispositive of the interests of the other members not parties
to the adjudications or substantially impair or impede their
ability to protect their interests; or
B.(2) The party opposing the class has acted or refused
to act on grounds generally applicable to the class, thereby
making appropriate final injunctive relief or corresponding
declaratory relief with respect to the class as a whole; or
B.(3) The court finds that the questions of law or fact
. ) (Eliminate
common to the members of the class predominate over any ques- to conforr
te Rule 2.
tions affecting only individual members, and that a class
action is superior to other available methods for the fair
and efficient adjudication of the controversy. [Common
questions of law or fact shall not be deemed to predominate
over questions affecting only individual members if the
court finds it likely that final determination of the action
will require separate adjudications of the claims of numerous
members of the class, unless the separate adjudications re-

late primarily to the calculation of damages.] The matters

pertinent to the findings include: (a) the interest of mem-



bers of the class in individually controlling the prosecu-
tion or defense of separate actions; (b) the extent and na-
ture of any litigation concerning the controvérsy already
commenced by or against members of the class; (¢) the de-
sirability or undesirability of concentrating the litigation
of the claims in the particular forum; (d) the difficulties
likely to be encountered in the management of a class action,

[including the feasibility of giving adequate notice; (e) (Eliminate t
conform to
the likelihood that the damages to be recovered by individu- Rule 23. {
and (f) add
al class members, if judgment for the class is entered, are tional clau:
unigue to
so minimal as not to warrant the intervention of the court; oregon clas:
.action stat:
(£) after a prelimihary hearing or otherwise, the determina-

tion by the court that the probability of sustaining the
claim or defense is minimal].

[C. Court discretion. In an action commenced pursuant
(Jot in Rule
to subsection (3) of section B. of this rule, the court but unigque t
Oregon class
shall consider whether justice in the action would be more action
statute)

efficiently served by maintenance of the action in lieu
thereof as a class action pursuant to subsection (2) of

suection 8. of this rule.]

[D. Court order to determine maintenance of c¢class
actions.]

C. Determination bﬁ,Order Whether Class Action to be (Rule 23(¢g})

tlaintained; Wotice; Judgment; Actions Conducted Partially as

Class Actions. As soon as practicable after the commence-




ment of an action brought as a class action, the court shall

determine by order whether it is to be so maintained [and,

(Not in Rule
but unigue
Oregaon clas
action
statute)

in ac{ion pursuant to subsection (3) of section B. of this
rule, éhe court shall find the facts specially and state
separately its conclusions thereon.] An order under this
section may be conditional, and may be altered or amended

before the decision on the merits.

D. Dismissal or compromise of class actions; court ap-

{Inconsisten
with provis
for require
ment for pr
litigation
notice)

proval required; when notice required. A class action shall

not be dismissed or compromised without the approval of the
court, and notice of the proposed dismissal or compromise
shall be given to all members of the class in such manner as

the court directs, [except that if the dismissal is to be (Para. E is

serted out ¢
order; ideni
sentative only, then such dismissal may be ordered without ;3% A SLE
' e}, exce:
for languag:s
after the wc¢
"directs";
%nnecessary
and unigue 't
Oregon clas:
action stat:

without prejudice or with prejudice against the class repre-

notice if there is a showing that no compensation in any

form has passed directly or indirectly from the party opposin
the class to the class representative or to the class
representative's attorney and that no promise to give any
sucil compensation has been made. If the statute of limita-
tions has run or may run against the claim of any class
member, the court may require appropriate notice.]

[F. Court authority over conduct of class actions.]

E. Orders in Conduct of Actions. In the conduct of

(Adapted frorn

actions to which this rule applies, the court may make ap- Rule 23)

propriate orders [which may be altered or amended as may be

desirable]:



(F.lE. (L} ([D}determining the course of proceedings or (No paragrap
prescribing measures to prevent undue repetition or compli-
cation in the presentation of evidence or argument;

(F.]JE.(2) [R]requiring, for the protection of the mem-(No paragrapi
bers of the class or otherwise for the fair conduct of the
action, that notice be given in such_manner as the court may
direct to some or all of the members of any step in the ac-
tion, or of the proposed extent of the judgment, or of the
opportunity of members to signify whether they consider the
representation fair and adequate, to intervene and present
claims or defenses, or otherwise to come into the action;

[F.]E. (3) [I]imposing conditions on the representative (No paragrag
parties or on intervenors;

[F.]E;(df [Rlrequring that the pleadings be amended to (No paragrag
eliminate therefrom allegations as to representation of
absent persons, and that the action proceed accordingly;

[F.]1LE. (5) [(D]dealing with similar procedural matters. (Ho paragrag

[G. UNotice required; content; statement of class members

required; form; content; amount of damages; effect of failure

to _file required statement; stay of action in certain cases.]

F. Determination by Order Whether Class Action to be {Rule 23(c})

Maintained; Notice; Judgment; Actions Conducted Partially as

Class Actiouns. In any class action maintained under subsec- (Rule 23(c)
{1} and (2)

tion (3) of section B. [of this rule]:
[G.]E;(l) The c¢ourt shall direct to the members of the

class the best notice practicable under the circumstances,



e

A
including [I]ipdividual notice [shall -be given] to all mem- (verbatim f1
) Uniform Cle
bers who can be identified through reasonable effort and Actions Act

whose potential monetary recovery or liability is estimated

to exceed $100. The notice shall advise each member that:

[G.]F.(1) (a) The court will exclude [such member] him
from the class if [such member] he so requests by a speci- e

fied date;

”JJU;”‘ff?IG.]g;(l)(b) The judgment, whether favorable or not, will

(This para.
include all members who do not request exclusion; and taken from
Rule 23; in
[G.1F.(1) (c) Any member who does not request exclusion may,
— I correct as
if [such member] he desires, enter an appearance through matter of :
: See ORCP G{
[such member's] his counsel.

[G.]F.(2) Prior to the final entry of a judgment against
a Jdefendant the court shall request members of the class to
submit a statement in a form prescribed by the court re-
questing affirmative relief which may also, where appropri-
ate,require information regarding the nature of the loss,

inju;y, claim, transactional relationship, or damage. The

;i ’statement shall be designed to meet the ends of justice.

In determining the form of the statement, the court shall
consider the nature of the acts of the defendant, the
amount of knowledge a class member would pave about the ex-
tent of such member's damages, the nature of the class
incluginq the probable degree of sophistication of its mem-

bers, and the availability of relevant information from



sources other than the individual class members. The amount
of damages assessed against the defendant shall not exceed
the total amount of damages determined to be allowable by
the court for each individual class member, assessable

court costs, and-an award of attorney fees, if any, as de-

gﬁgﬁﬁﬁﬁﬁﬁgﬁgﬁm;psq“by the court.) s

[G.(3) Failure of a class member to file a statement
required by the court will be grounds for the entry of judg-
ment dismissing such class member's claim without prejudice

. to the right to maintain an individual, but not a class,
action for such claim.]

F.(3) The court may order that the cost of any notice

(Verbatim
under this section be paid by the defendant or the plaintiff yniform ¢

Actions A

or by the parties jointly, as it deems fair and equitable.

The court may conduct a hearing to determine who shall pay

-he.cost of notice.

! _ - - [G.(4) wWhere a party has relied upon a statute or law

ﬁ%%gﬁlv? @ifﬁﬁicﬁ‘another party seeks to have declared invalid, or
where a party has in good faith relied upon any fegislative,
judicial, or administrative interpretation or regulation
which would necessarily have to be voided or held inapplicable
if another party is to prevail in the class action, the ac-
tion_shall be stayed until the court has made a determina-
tion as to the validity or applicability of the statute, law,

interpretation, or regulation.]



F.{4) If the court, after determination of liability,

{Verbatim £
is unable to identify all or some members of the class, it Uniform C1

Actions Ac
shall order that any damages with respect to such unidenti-

fied class members shall be distributed in a manner most

equitable under the circumstances, Such equitable distri-

bution shall not include retention of such damages by any

"3 defendant held liable.

[0. Attorney fees. Any award of attorney fees against
(Eliminate ¢
the party opposing the class and any fee charged class mem~ conform to
Rule 23)

bers shall be reasonable and shall be set by the court.]

Z F. {5} Attorneys' fees. A prevailing plaintiff class,

(Verbatim fx
in addition to other relief, shall be awarded reasonable Uniform Clz

Actions Act

attorneys' fees.

[(W.] F.({6) {[Judgment; inclusion of class members; (Rule 23(c){

description; names.] The judgment in an action maintained

as a class action under subsections (1) or (2) of section B.

[of this rule], whether or not favorable to the class, shall
o _.“,1nclude and descrlbe those whom the court flnds to be mem-
.Jﬁﬁgkdxxfberq or the class.' The judgment in an action maintained as
a class action under subsection (3) or section B. [of this
rule), whether or not favorable to the class, shall include

and specify [by name] those to whom the notice provided in

section P. [of this rule] was directed, and who have not

requested exclusion and whom the court finds to be members

of the class {and the judgnent shall state the amount to be

recovered by each member].



A

- midmte
e ek
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[iI. Commencement or maintenance of class actions re-

garding particular issues; division of class; subclasses. ]

F.(7) UWhen appropriate:

P.(7) {a) An action may be brought or maintained as a PRaLE @R
class action with respect to particular issues; or

F.(7)(b) A class may be divided into subclasses and
each subclass treated as a class, and the provisions of this

rule shall then be construed and applied accordingly.

[I. Hotice and demand required prior to commencement of

(Eliminat
conform

; . Ru 23
[I.(l) Thirty days or more prior to the commencement of ke :

action for damages.}

an action for damages pursuant to the provisions of subsection
(3) of Section B. of this rule, the potential plaintiffs' class
representative shall:]

[I.(1)(a) Notify the potential defendant of the
particular alleged cause of action; and]

[I.(1l) (b) Demand that such person correct or

rectify the alleged wrong.]

[I.(2) Such notice shall be in writing and shall
be sent by certified or registered mail, return receipt re-
quested, to the place where the transaction occurred, such
person's brincipal place of business within this state, or,
if neither will effect actual notice, the office of the

Secretary of State.]



(J. Limitation on maintenance of class actions for

(Eliminate t
damages. No action for damages may be maintained under the conform to
provisions of sections A., B., and C. of this rule upon a Rute 23
showing by a defendant that all of the following exist:]

(J.(1) All potential class members similarly
situated have been identified, or a reasonable effort to
identify such other people has been made;]

[J.(2) All potential class members so identified
have been notified that upon their request the defendant
will make the appropriate compensation, correction, or
remady of the alleged wrong;]

[T.(3) Such compensation, correction, or remedy
has been, or, in a reasonable time, will be, given; andl

[J.(4) Such person has ceased from engaging in,
or if immediate cessation is impossible or unreasonably
expensiva under the circumstances, such person will, within
a reasonable time, cease to engage in such methods, acts,
or »ractices alleged to be vioclative of the rights of poten-

tial class members.]

[K. Application of sections I. and J. of this rule

(Eliminate tc
to actions for equitable relief; amendment of complaints for conform to
. ' Rule 23)
equitable relief to request damages permitted. An action for

equitable relief brought under sections A., B., and C. of this

rule may be commenced without compliance with the provisions



of section I. of this rule. ©Not less than 30 days after the
commencement of an action for equitable relief, and after com-
pliance with the provisions of section I. of this rule, the
class representative's complaint may be amended without leave
of court to include a request for damages. The provisions of
section J. of this rule shall be applicable if the complaint
for injunctive relief is amended to request damages.]

[L. Limitation on maintenance of class actions for

(Eliminate ¢t

recovery of certain statutory penalties. A class action may conform to
‘Rule 23)

not be maintained for the recovery of statutory minimum
penalties for any class member as provided in ORS 646.638 or
15 U.S.C. 1640(a) or any other similar statute.]

(H.(1l) (a) When class actions sharing a common

({Eliminate t:

question of fact or law are pending in different courts, the conform to
presiding judge of any such court, upon motion of any party fute 23)
or on the court's own initiative, may request the Supreme
Court to assign a Circuit Court, Court of Appeals, or Supreme
Court judge to determine whether coordination of the actions
is appropriate, and a judge shall be so assigned to make that
determination. ]

[11. (1) (D) Coordination—of class actions sharing
a common ¢uestion of fact or law is appropriate if one judge
hearing all of the actions for all purposes in a selected

site or sites will promote the ends of justice taking into

account whether the common c¢uestion of fact or law is pre-



dominating and significant to the litigation; the convenience
of parties, witnesses, and counsel; the relative development
of the actions and the work product of counsel; the efficient
utilization of judicial facilities and perscnnel; the calendar
of the courts; the disadvantages of duplicative and inconsis-
tent rulings, orders, or judgments; and the likelihood of
settlement of the actions without further litigation should
coordination be denied.]

[M.(2) If the assigned judge determines that
coordination is appropriate, such judge shall order the ac-
tions coordinated, report that fact to the Chiéf Justice of
the Supreme Court, and the Chief Justice shall assign a judge
to hear and determine the actions in the site or sites the
Chief Justice deems appropriate.]

(#1. (3) The judge of any court in which there is
pending an action sharing a common question of fact or law
with coordinated actions, upﬁn motion of any party or on the
court's own initiative, may request the judge assigned to
hear the coordinated action for an order coordinating such
actions. Coordination of the action pending before the judge
so requesting shall be determined under the standards speci-
fied in subsection (1) of this section.]

(M. (4} Pending any determination of whether coordi-
nation is appropriate, the judge assigned to make the deter~-
mination may stay any action being considered for, or affect-~

ing any action being considered for, coordination.]



[#.{3) Wotwithstanding any other provision of law,
the Supreme Court shall provide by rule the practice and pro-
cedure for coordination of class actions in convenient courts,

including provision for giving notice and presenting evidence. |
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Fredric R. Merrill
Executive Director

Counsel on Court Procedures
School of Law

University of Oregon
Eugene, OR 97403

Dear Fred:

OF COUNSEL
ORLANDO JOHN HOLLIS
THOMAS E.BROWNHILL

TELEPHONE E87-1BIB
Area Cobe 503

At the March 1 meeting, the State Bar Committee
on Procedure and Practice reviewed your draft of a proposed

rule relating to discovery of expert witnesses.

In your

letter of February 20, you asked for comments within 30 days.

The proposed rule appears to be identical to that
submitted to the legislature, with the addition of language
limiting the right to take depositions. Concern was expressed
about this limitation by all members of our Committee. An
example was given of a products liability situation in which
only the expert for one side had the opportunity to analyze
the alleged defective product, and in the course of analyzation
the product was destroyed or substantially altered. In this
situation, the other party probably should have the right to
take the deposition of that expert and determine what observa-
tions were made before the product was destroyed or altered.
It was the view of our Committee that the limitation on
depositions or other discovery should not be embodied in a

rule, but should be left to case law.

Concern was also expressed by our Committee members
about the effect of such a rule upon medical malpractice
cases. It is evident from the minutes of the Counsel on

Court Procedures that others share this concern,

not necessary to state it in detail here.

and it is

The Committee had no further comments about the rule.

Very truly yours,

Bruce Smith

BES/flr



ROBERT ANDREW BROWNING -
ATTORNEYS PC
Post Office Box 928
Forest Grove, Oregon 97116
(503) 359-4456

Council on Court Procedures March 5, 1980
University of Oregon School of Law
Bugene, Oregon 97403

Attn: Frederic R. Merrill
Executive Director

RE: Summons Service by Mail under ORCP 7
Mr. Merrill:

Thank you for taking the time to chat with me this past
Tuesday morning. As we discussed, a question has arisen

in our office as to when service of summons by mail is
allowed under the procedure set forth in ORCP 7 D. (2) (d).

The question involves apparent discrepancies between the
literal wording of ORCP 7 D. (1)} the comments appended

to ORCP 7 as reported in 1980 Oregon Civil Procedure Rules,
33-36. (Oregon Law Institute, 1979, hereafter O0.L.I.};

and your own comments offered in analysis of the rules under
the heading of "Jurisdiction Over Parties; Service of Summons”
(Rules 4-7), (0.L.I. 230-39). The discrepancy is between

the wording of the rule and the "official" comments which
imply that the listed forms of specific service are permissive
and that the only mandatory requirement is that:

Summons shall be served, either within or without

this state, in any manner reasonably calculated,

under all the circumstances, to apprise the defendant
of the existence and pendency of the action ... Summons
may be served in a manner specified in this rule ...
Service may be made, subject to the restrictions and
requirements of this rule, by the following methods ...
Service by mail; or, service by publication, (ORCP 7D. (1),
emphasis added.)

This rule brings all general provisions for service

of summons together in one place. The basic standards
of adequacy of service of summons is set forth in the
first sentence of ORCP 7 D.(l). Succeeding portions

of the rule provide ways in which service may be made
and how these ways may be used for particular defendants,



Council on Court Procedures
Attn: Frederic R. Merrill
March 5, 1980 - Page 2

including conditional preferences. The particular
methods, however, are methods which may be used.

The rule does not reguire them to be used. Compliance
with the specific methods of service is presumed

to be service reasonably calculated, under all the
circumstances, to apprise the defendant of the

pendency of the action and to afford a reasonable
opportunity to appear and defend. Other methods of
service might accomplish the same thing. Subsection

4 F.(4) and section 4 G. also make clear that any
technical defects in the return, form of summons,
issuance of summons, and persons serving do not invali-
date service if the defendant received actual notice

of the existence and pendency of the action. Note,
however, that summons must be served and returned;

mere knowledge of the pendency and nature of the action
will not require the defendant to appear and defend.
(0O.L.I., 33, emphasis added except "may" in line 7!)

It appears quite obvious from a reading of Rule 7 and the
appended comments that the only mandatory feature is that the
method used for serwvice shall, as the title to Section 7 D. (1)
indicates, require notice in a "manner reasonably calculated"
to let the defendant know he or she is the subject of a civil
action.

On the other side of the discrepancy, however, is your analysis.
You state that

ORCP 7 D(2), describing methods of service, does-

not authorize use of all described methods against

all defendants and in all cases. Use of the different
methods in a particular case is governed by section

7 D.(3) and (4). Thus, although mail service is
described, it is only available ag an alternative
method of service upon a corporation or for service

in motor vehicle cases.

(0.L.I., 237, emphasis added.)

You continually use the word "authorize" to describe the methods
of service other than personal service and explicitly state

that these other methods are only available as provided. ORCP
Rule 7 makes no such distinction when it continually uses the
permissive wording "may" in reference to the specific methods

of service.

Perhaps the issue is made less clear when the "official"
comments imply that ORCP 7 D. sets forth "preferred"
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and "alternative" methods. (0.L.I., 34.) However, no such
hierarchy is found in Rule 7 itself. The rule only states
that "Service may be made upon specified defendants as
follows ... (ORCP 7 D.(3), emphasis added.) Again, the
persuasive "may" is worlds apart from the mandatory "shall".

I submit that service by mail, under the procedure set forth
in ORCP 7 D.(2)(d), is allowed in all cases where it gives

the requisite notice to the defendant. I further submit that
service by mail would in most instances be the preferable

form of service. The method is economical, speedy, provides

a rapid confirmation as to the correctness of the defendants'
address, and removes an excessive burden from the understaffed
and under-funded sheriff offices.

The method is certainly more economical than personal service.
Our staff cost in preparing the necessary documents is identical
for either personal or mailed service. However, the additional
postal charges for "certified - return receipt requested"
postage is only $1.25 versus the minimum $12.50 charge imposed
by most sheriffs. In small actions with two or three defendants,
the differences in cost to the plantiff, or defendant if the
plantiff prevails, are significant.

Service by mail is also often much speedier then using either
an official or independent process server. In one recent case
in which this firm was involved, more than four weeks passed
before we were notified that the summons could not be personally
served since the defendant had moved from that county. Another
three weeks passed before the defendant was ultimately served
in the correct county. Had we used mailed service, we would
have known in less than one week if the defendant had moved,
leaving no forwarding address. If he had moved and left a
forwarding address, for another 10 cents we can determine that
address at the time the signed receipt is returned. In any
case, a receipt signed by the defendant is good assurance that
the defendant has been "apprised of the pendency of the action".

In closing, could you or the council please advise us as to
the intent of Rule 7. Is it a wide-open rule applying the
essential features of Mullane, as the Rule appears on its face
to be, with the specific methods of service given as guidance
to the extent and meaning of "reasonably calculated"; or is it
a rule of hierarchies and specifics, setting forth methods for
service as stringent as the old statutes?
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For the reasons enumerated above, I hope it i1s the former
rather than the latter. Otherwise, the saving provisions
of ORCP 7 G. lose all their meaning, since specific rules
without a specific sanction for their abuse lose all meaning.

I look forward to hearing from you on this matter. Hopefully,
we can arrive at the intent of the council and the understanding
of the legislature.

Thank you for your assistance.

Sincergly

ert” Andrew Browning
Attorney at Law

RAB:alm

cc: Oregon Law Institute
Richard Slottee - Northwestern Legal Clinic
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Eugene, Oregon 97403

Dear Fred:

The Oregon Association of Defense Counsel, as an
organization, has not previously taken positions on parti-
cular rules being promulgated or considered by the Council
on Court Procedures. The Association is in the process of
re-evaluating that position and, hopefully, will formulate
a long-term policy for distribution to the membership of
proposed rules for their comments which would be forwarded
to the Council on Court Procedures.

piekerman
Secretary-Treasurer

JFS: jmc
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Fredric R. Merrill
Executive Director

Counsel on Court Procedures
School of Law

University of Oregon
Eugene, Oregon 97403

Dear Fred:

I understand that the Council is re-proposing
a rule relating to discovery of expert witnesses. I
do not have a copy of the proposal, but am told that
it is very similar to the one turned down by the legis-
lature in 1979.

As you are aware, I am very much opposed to this
rule and would like to be sent a copy of the proposal
and be notified, well in advance, of the meeting at
which the proposal will be considered by the Council.

In my judgment, such a rule would virtually
eliminate meritorious professional negligence cases.
It would also give the defense a great advantage, in
that they can get "the book" on the numerically few
experts who are willing to testify for the plaintiffs,
where the plaintiffs cannot have the same advantage
because of the numerically far greater experts available
to industry and to the professional.

Very ly yours,

Bur . Green

e
cc: Donald W. McEwen
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DAVID P. MORRISON
SAMUEL C.JUSTICE

Judige William M. Dale, Jx.
Multnomali County Courthouse
Portland, Oxagon 97204

Frank H. Possi
Attoxney at Law
Btandard Plasa

1100 8. W. Bixth Avanuz
Portland, Oregon 97304

Laird €. Eizkpatrieck
Attoznsy at Law

204 Pederal Building
211 X. Sevanth Avenus

Bugens, Ozegon #7401

Re: Council on Court Proosdures
Gentlemen)
e sepeehia S, S St e, 0, 100 1,

u:: which time ::a;’ :lﬁu::ng in dmuul.nq .:gm proposed
chanyes sagges ' Mr. Possl ooul provide back-
ground informa :ﬁ?"

tion to the members of Suboommittes for
theis ﬁnuunmu in making a recomsondation to the Council
an K& Be

In a disgussion with Laixd Kirkpatrick, he suggested
that parhrzpo thare wonld be ssditional members of the Council
wiico would fesal & need o hear the testimony in order to be in
a position to make & Jud t as to whether thay concurzed in
the proposed recommendations by the Bubcommittes. The schedule
is sueh that the members of the Suboommittes could not appear
at any dates set in April or Nay with the possible sxoeption
of Saturday, May 10th,

In & discussion with Mr. MoBwen, we considersd that
it might be more appropriate to have ons boaring dedicated %o
class actions spousored hy the whole Council ah would satisty
the requiremsat of a public meeting and also give sufficient
background to the Council as a while as well as the Subcommittse
membexs vrding any proposals. The Suboomittes could then
take that information and formulate their proposal to be oon-



Jadge wWilliam M. Dale, Jx.
Frank H. Pomzi

Iaird C., Xirkpatriock
March 19, 1980

Pags 2

sidereod by the Council as a whole.

There was also a suggestion that any prxoposal whieh
would consider a provision providing for attorneyc' (ees would
ba bayond the soope of the jurisdiotion of ths Council on Court
Procedures. Perhaps the Subpommittes or Coumcil at the April
meeting shouid initially consider whether that mattsr should be
disoucesed at the hearing. Mr, MoNwen suggested that the Council
a8 a whole consider setting the data for the hearing sometine
in May or June »0 that they would hawve ths opportunity to be
available. At that tise we could almo oonsider the attorneys'
feas provision suggested by Mr. Pomsi.

Prior to the Council weeting on April 12, 198¢, I
will ocontact the Bar Bulletin and the Multnomah Lawyer to
determine their printing daadlines for notices and will also
contast the O. T. L. A, and the O, A. D, C. concarning the
possidbility of thelr nroviding notice to thair members of
the rublic hearing.

Very truly yours,

Austin W, Crowe, Jr,

ANC) imc

occr FPredrick R, Merrill
Donald W, McRwen



MEMORANDUM

TO: COUNCIL
FROM: Fred Merrill
RE: Proposed Discovery Rule

DATE:  April 4, 1980

The enclosed letter was sent to me by Jere Webb relating
to the proposed expert witness rule. He also surveyed members of
his firm as to preference between the federal rule, proposed

Rule 36 B.(4), and no rule. The results were:

Federal rule 13
Proposed rule 0
No rule 0
QOther 2

The written comments of some responding attorneys will be

available at the meeting.

FRM: gh

Encl.
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Mr. Fredric R, Merrill
Executive Director

Counclil on Court Procedures
Scheool of Law

University of Oregon
Eugene, OR 97403

Dear Fred:

Re: Discovery of Expert Witnesses

Qut of curiosity I circularized the trial lawyers
in our firm for their views on the proposed rule pertaining
to discovery of expert witnesses. For whatever interest they
may be, the responses are attached.

I am also enclosing a copy of a letter received
today from the firm of Esler & Schneider. I am not sure why
this was directed to me, but guess that it has to do with the
fact that I am currently serving on a committee of the trial
practice section of the Oregon State Bar which has been asked
to review the new rules proposed by the Council.

I do not know whether you are interested in having
this sort of input but thought there would be no harm in
sending it along.

Very truly yours,

jek

Enclosures



ESLER & SCHNEIDER
ATTORNEYS AT LAW
610 5.W. BROADWAY. SUITE 510
PORTLAND, OREGON 97205
{503) 223-1510

March 25, 1980

Jere M. Webb

Stoel, Reeves,. Boley,
Fraser & Weiss

900 S.W. 5th Avenue
Portland, Oregon 97204

Re: Draft of Proposed Rule Relating to Discovery
of Expert Witness

Dear Jere:

Thank you for sending to me a copy of the proposed new
Rule regarding discovery of expert witnesses.

This firm favors the idea of specific provisions in the
Oregon Rules of Civil Procedure governing discovery of expert
witnesses. This firm favors the broader discovery prov1slons
set forth in FRCP 26(b)(4)(A1(1) over those set forth in
the proposed Rule. In our opinion, just knowing the expert's
name and the subject matter on which he is expecdted to testify
is not enough information for a proper preparation of a case
for trial.

This firm is also concerned about subsection B. (4} (e)
which appears to broaden the scope of the term "expert witness,”
especially when read in conjunction with subsection B.(4) (4).
A person should not be insulated from the taking of his dep051—
tion 51mply because he is expected to answer one Or two questions
at trial in an expert capacity.

This firm also believes there should be some provision for
allowing other discovery procedures to be used to secure informa-
tion from expert witnesses in extraordinary circumstances. For
example, suppose the expert witness is the only one who has had
an opportunity to examine tangible evidence which is no longer in
existence. It would not do the parties seeking discovery much
good to know the expert was going to testify at trial on the
findings of his examination. In that situation, this firm
believes the party seeking discovery should be allowed to take



Many DAHLGREN
SWUITE 202 ATTORNEY AT LAW 270-8700
UNION TITLE BUILDING 468 STATE STREET AREA CODE 503
SALEM, OREGON 9740l

April 8, 1980

Carl Burnham, Jr.
Attorney at Law

89 S.%, Third Avenue
P.O. Box S

Ontario, Oregon 97914

Dear Mr. Burnham:

Bruce Smith, Chairman of the Procedure and Practice
Committee, asked that I write to vou summarizing the recommen-
dations of the Committee on proposed Rule 68. The following
are the suggested changes:

A(2) Definition of "Costs." "Costs are the fixed sums
provided by ORS 20.070 intended to indemnify a party
where attorney fees are not available." The Committee
feels this would more clearly separate the three terms
but realizes. that there will be some problems with
existing statutes. For example, ORS 20.0L0 defines
"costs" as "certain sums by way of indemnity for...

attorney fees." While this section will be superseded
by Rule 68, other statutes will remain in effect with
such language as - "the prevailing party is entitled

to reasonable attorney fees as part of his costs:”

A{3) Disbursements. The words "or costs" should be
inserted in the phrase "other than for attorney fees
or costs...." The Committee also suggests adding
filing fees, trial and reporter fees, and sheriff's
service fees to the examples given.

B(l) Allowance of Costs & Disbursements. The Committee
suggests rewording as follows: "In any action, costs
and disbursements shall be allowed to the prevailing
party except where these rules or other rule or statute
expressly provide otherwise." The suggested change 1s
for clarity and also, the Committee members were unani-
mously opposed to any discretion being given to the
court, feeling that the award should be mandatory except
in those instances listed in C(1l) (a) {(b) and (c}.

COPY




Carl Burnham, Jr.
April ¥, 1980
Page Two

C(2) (a) Asserting Demand For Attorney Fees/ The
septence "Such allegations or demand shall be taken as
substantially denied.,.or affirmatively admits such
liability.", should be reworded, again for clarity,

as follows: "Such allegation shall be taken as sub-
stantially denied and no responsive pleading shall be
necessary. The party against whom the award of
attorney fees is sought may admit liability for attorney
fees under Rule 45, may affirmatively admit liability,
or may object to the entry of attorney fees under
paragraph C(4) (b) of this rule."

C{2) {b) Costs & Dishursements. The Committee believes
that costs and disbursements should be 'required in the
prayer, for notice (disbursements can amocunt to a
considerable sum in many cases) and because costs and
disbursements would not be awarded in a defrault situation
unless they were included in the pleading.

C(4) Award of Attorney Fees. The Committee would like
to see some guidelines for the court to follow in
assessing the amount of attorney fees to be allowed
because of the wide variance among the courts on this
issue.

If you have any questions concerning any of the recommendations
please don't hesitate to call me.

Very truly yours,

Mary Dahlgren
MD/hs

cc: Bruce E. Smith
Fred W. Merrill

Don McEwen
Judge Wm, Dale

COPY
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YTURRI, ROSE, BURNHAM & EBERT
ATTORNEYS AT LLAW

ANTHONY YTURRI £9 8. W. THIRD AVENUE
GENE C, ROSE PO . BOX &
CARL BURNHAM, Jn. ONTARIO, OREGON 57014
GARY J. ERERT {503) gpg.8388

— L]
CLIFF &, BENTZ April 9, 1980

COUNCIL ON COURT PROCEDURES
Attention: Don McEwen, Chairman
HARDY, McEWEN, NEWMAN, FAUST & HANNA
Attorneys at Law

1408 Standard Plaza

1100 SW 6th Avenue

Portland, OR 97204

Gentlemen:

On April 5, 1980, the Bar Committee on Procedures and Practice dis-
cussed and reviewed the proposed ORCP Rules 78, 79, 80, and 81,

The Committee is now prepared to set forth its comments and recom-
mendation regarding these four rules.

i I Rule 78 - Attachment.

The Committee on Procedure and Practice recommends that
this rule be adopted, but suggests that several clarifications be
made.

A. Section C(l) refers to "real property within Rule 80A".
The description of real property contained in Rule 80A is not
clear and should be clarified.

B. Section D(l) states that "the lien arises at the time
the claim is delivered "to the Clerk™. This procedure could
cause difficulty simce actual time of delivery may not be known.
The Committee suggests that this be changed to "the lien arises
at the time the claim' is entered of record by the Clerk".

2. Rule 79 -~ Provisional Process.

The Committee recommends that this rule be adopted.

3. Rule 80 - Enforcing Judgment Against Interest in Real Property.

The Committee, by a four to three vote, recommends that this

rule be adopted with the following changes:

A. . Section C(2) discusses notice to junior lienors. This
section currently provides that the creditor, following serving

notice of foreclosure, shall "serve on each holder of an interest
in the property junior to his own whose interest was of record at

least one week before the date of notice: . . .". The method of

service should be more clearly delineated. The Committee suggests

that service on junior lienors be by mail.
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page 2

B. Section C(4) (b) (iv} provides that, upon transfer of the
debtor's property to the applicant, the applicant's judgment
against the debtor "is satisfied wholly or in the amount of the
tax assessor's appraised value of the property, whichever is
less, . . .". The Committee believes that selection of the assessed
value of the property as the measure of the satisfaction of judgement
may result in an unwarranted benefit to the creditor since the tax
assessed value may well not reflect the actual value of the pro-
perty. It is suggested that provision be made for a hearing on
the value of the property if the debtor so elects.

4. Rule 81 - Enforcing Judgments Against Interests in Land Sale
Contracts.

The Committee recommends that Rule 81 be referred back to the
Committee for further work. The Committee believes that the following
sections of the proposed rule require clarification:

A. Section B should more clearly delineate the fact that
the purchaser's interest being discussed is an interest held by
a judgment debtor. This is not clear from the language now used.

B. Section C, discussing the vendor's interest, does not
appear to discuss procedures applicable to recorded land sale
contracts.

The comments to the aboyé discussed rules prepared by the Committee on
Procedure and Practiceysubcommittee on Rules 78, 79, 80, and 81 are
attached hereto for the Council's review.

Very truly yours,

YTURRI, ROSE, BURNHAM & EBERT

CSB:nb . By
encls. Cliff S. Bentz

cc: Bruce Smith, Committee Chairman
James L. Knoll, Committee Secretary
Professor Ronald B. Lansing, Lewis and
Clark Law School
Douglas McCool
Richard Hayden
Levi Smith
Robert McConville
Mary Dahlgren
David Vandenberg
Dean DeChaine
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PROCEDURE AND PRACTICE COMMITTEE

COMMENTS

RULE 78 - ATTACHMENT

A. (1) This section is almost identical to ORS 29.110.

Its language has been slightly clarlfied but attachment will

be avallable under the new rule in the same situations. lt is

allowed under the present statute.
A. (2) This section is the same as ORS 29.410. it é;n—

tinues present policy in that no attachment, injunction or

execution may be issued against any bank or its property,La;fh

before inssuance of a final judgment. ' ”:;Ekq_ ;;a

A. (3) This is a new section. It provides that a pre- %
requisite to issuance of a writ of attachment is the issuance.
of an order under Rule 79 that provisional process may issue.

B. (1) This sgction is derived from ORS 29.130 and, in
fact, utilizes éﬁg%éxact language of .the first portion of the
present statute.ﬂ:ﬁawever, the author has clarified the lang-
uvage of the new rule, substituting the word "bond" for the
word “"undertaking® and has also rephrased a portion of the
present statute's languagefm

The author has deleted entirely all requirements of an
affidavit concerning the type and nature of the surety involvedfx
Instead, the new rule simply requlres that the plaxntlff fllef~

a "corporate surety bond." This is actually not a change from

the old statute, since under ORS 743.732 no affidavit is

(1)

PrREE



necessary so long as the surety company providing the bond

was authorized to do business in Oregon.

The one major change made is contained in Section B.(2).
This section provides that, upon a motion by the defendnat,
the court may require the plaintiff to provide additional ?(
security if the defendant's potential costs for damages
exceed the amount of the attachment bond.

C. Subsection C replaces ORS 29.140. ORS 29.140 defines
attachable propeft} as "any property not exempt from execution.”
Subsection (1) of the new rule lacks clarity. C (1) refers
to "real property within Rule 80 (A)." Rule 80 (A) provides

a definition of the term "real property." Unfortunately, land:.- &

sale contract interests, contingent -and equitable intéresﬁs‘
and short-term leaseholds are discussed in Rule 81 and Rule
83 (C). It is not:clear whether the twvpe of real property
interests discussed in Rules 8l and 83 (C) are included in
the definition ﬁ%ﬁfé in Rule 78(C) (1l).

The "largely“illusory constriction" is probably justified
given the policy reason set forth in the author's comment to
Rule 78 wherein he states that " &4 plaintiff should not be
allowed to invoke the more .complex procedures for levying on
non-garden variety assets when it is not certain that he
will win the case." |

METHOD OF ATTACHMENT:

D.{l1) Real property - This section replaces ORS 29.170(1)“
Under the current statute, real property is attached by héving

the clerk issue a writ to the sheriff directing the sheriff to

¥ g
Loy

(2) ot - ‘ '-
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the location of the property. The sheriff prepares a certi-
ficate containing the title of the cause, the names of the
parties to the action, the description of such real property
as is to be attached, and a statement that the real ﬁrogéfé;
has been attached at the instance of the plaintiff. This
certificate is then delivered to the County Clerk. The Clerk
then files it and records it in a book kept for that purpose.
ORS 29.190. The filing of a certificate with the Clerk causes
the attachment to be perfected.

D. (1) Dispenses with the need to utilize the sheriff.
After the plaintiff has obtained an order that provisional
process may issue under Rule 79, the plaintiff may obtain a

lien on the defendant's real property by simply filing with

the County Clerk a "claim of lien." The new rule provides >K{//

that the lien arises at the time that the claim is delivered

to the Clerk. I should point out that this is going to cause

some problems since'.the actual time of delivery may be ea:liergﬁ‘.

. 0y "‘:ﬁ‘_;.' ) ) —
than the time ofﬁ%iling. I would suggest that the lien arise

at the time thaf;;ﬁe claim is filed by the Clerk rather than
delivered to the Clerk.

D.(2) Has also been streamlined to avoid the necessity
of having the sheriff i;suéﬁ; writ. Note that the rule
reguires the notice of garnishment to reflect the fact that it
is issued by way of attachment and not by way of execution.

D.(3)(a) Is a new addition and follows the guiding prin-
cipal set forth in Rule 75(B) (3). This principal is that the

defendant be left with possession of the property whenever

possible. Section D (3) (a) therefore provides that the plain-

g,

(3)
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tiff may obtain an attachment lien by filing a claim of lien
with the Clerk of the court that issued the writ and also by
filing the claim of lien in the same office or offices that

a financing statement would be required to be filed. It is
not clear whether the attachment lien would be perfected

at the time of filing with the-qierk or at the time of filing
with both and Clerk and the office that a financing statement
would be required to be filed. Consideration might be given

to a clear statement of the actual time of perfection of

such a lien.

D.(3) (b) Provides some additional security to the plain-
tiff by allowing him to obtain actual possession of the
chattels if filing of the lien is not sufficient security.

D.(4) Is derived from ORS 29.160 and ORS 29.170(2). It
simply allows a plaintiff to cause the sheriff to attach and
safely keep certainndescribed real property of the defendant
The procedure f@iﬁf?ch attachment is almost identical to the
current procedure. -

E. Disposition of attached property after judgment, is
taken from ORS 29.380 and 29.390. The author has dispensed
completely with any language  referring to sale of the property
The author has also deleted any reference to the sheriff
applying the property toward satisfaction of the judgment.
This section might be clarified somewhat if a reference to

Rule 80 and its treatment of real property was included.

(4)
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PROCEDURE AND PRACTICE COMMITTEE

COMMENTS
m HQFfi B B e
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RULE 79 FIY F e
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Rule 79 sets forth the basis for provisional process.

It is lifted directly from ORS 29,020 through 29.075.
No changes have been made by Professor Lacy. }
The provisi;nal process statute was enacted in 1973.“ T:‘.V
in its current state. Of course, as is noted by Professor
Lacy, ORS 29.040 was repealed by the 1979 legislature.
B ‘l L =

(1) - .
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PROCEDURE AND PRACTICE COMMITTEE S |
' . "COMMENTS LRI
RULE 80 i h, v e

il o “-"__.
A. Scope: The author has selected, for purposes of;

im0

defining an interest in real property, ‘a vested legal lnterest

greater ,han a leasehold of two years unexpired term. Unfor-gx

A o
-

11wt
iz -r"a.g v

tunately, as 1nd1cated earller, the author is not clearuin

EE
A,.*A\ .»-t-

and equitable interests and short-term leaseholds are also

included. Of course, the implication is that they are.ifﬁf_fiﬁ“h';""
However, it would seem clarity could be achieved by'siﬁgly }f:ﬁifﬁtz
saying that these real property, interests are also within:thef'ii

scope of the term."real property." = S v

B. Judgment Liens:

B.(l). This sectlon sets forth the fact that the order AR

f‘ B ;

of priority of &;audgment lien is determined by the t}melof- oo
docketing the juddment in the county in which the land lles. }“ﬂ’

B.(1l) (a). This section provides that where real pr0perty

has been attached and judgment is subsequently recovered,
the judgment retains the prlorlty of the attachment llen."
B.(1) (b). As the author has indicated in his comment, i

this paragraph sets forth the rule found in Creighton vs.

o, ©
i,

Leeds, Palmer and Co., 9 OR 215 (1881). Fe

3
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B.({2). How lien obtained.

B.{2)(a) (i). This is ORS 18.320 and 18.350(1).
B.{2){(b). This is ORS 46.276.

B.(2)(c¢). As is indicated by the author, is derived[;
B Bl 1 p.,‘ o : :'-- s ..
(1)




from ORS 18.380 and 18.390,
B.{(3). This d&s ORS 18.360.

B.(4) (b) and B.{4) (c) are ORS 18.350(2) and 18.350(3).

C. This section effects a major change in the procedure
foxr selling a debtor's real property. Essentially, rather
than a public sale, the new rule -provides for reduction of
the judgment by the amount of the tax assessed value of the
real property, less several other allowances. S8ince this’
section has such a far reaching affect, it is suggested that
it be read closely by each member of the committee and set
for further review at a future hearing.

C.(l). This sets forth the form of notice to the debtor.
The section specifically prdvides that the notice must be
served upon the debtor in the same way that a summons would
be 'served. The notice must have a copy of the entire rule,
80(C),attached to it, a copy of all of subsection C.(4), and ‘
a copy of the hqﬂﬁﬁééad exemptions available to the degﬁo;.. ;:i«» ?:f*

Cs 2] & Thigi;;ction provides that the creditor serving
the notice of foreclosure serve upon each junior interest
holder a specified notice. Unfortunately, the method of
service is not clearly deliggated.

C.{3). Claims of junior lienors. Section C.(3) dis-

cusses the procedures and remedies available to junior lien
holders. Essentially, the junior lien holders are allowed .
to request a hearing on the validity or amount of any filed

claim. 1In addition, the junior lien holders are given the

right to "purchase" the positions of prior lien holders.

.- " |

e o B



This is done through the payment by the junior lien holder
of the amount presently due the foreclosing creditor and all
filed claims senior to the junior lien holder's position. All

amounts so paid are added to the judgment of the redeeming

creditor.

C.(4). Orxder for sale by debtor or transfer to creditor.

Section C.{4) (a) provides that following the expiration of . .
forty (40) days from the date of notice\of‘forgclosune,ftﬁé:ﬁ;ﬁ':‘

T,
-

M . L
ap SR

debtoxr may apply to the court under Rule 77(F)(2) for sale
of the property. If this is not done, at any time after six
months from the date of notice of foreclosure, the foreclosing
creditor is given the right to request that the court order -
transfer of ownership of the property to him and also dis-
charging all junior interests therein.

C.{(4) (b) (iv). This section sets forth the contents of
the order of transfer. Specifically, the order does the follow-
ing: .,
(1) Directs, satisfaction of a homestead exemption
claimed;

{(2) Vests title in the transferee free and clear of all
liens of those holders of jgpior interests who were served
with notice; .

(3) Declare that the transferee is personally and primarily
liable to pay any obligation secured by a lien on the property.,
senior to that of the foreclosing creditor:

(4) Order that the applicant's judgment be fully satis-

fied or reduced by the amount of the tax assessor's appraised

(3 °



value of the property, whichever is less.

The amount of the reduction of the judgment shall be
rdduced by any amounts paid to the debtor for his homestead
exemption and also by the amount of any debtor's obligations
assumed by the transferee.

The theory underlying this procedure is that all junior
lien holders or the debtor will éﬁep in and acquire the rights
of the foreclosing creditor so long as the valée.of the pro-
perty exceeds the amount of the debt. As the author points
out, this system theoretically should result in a more equitable .
treatment of debtors against whom the foreclosure remedy has

been utilized.

(4)
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PROCEDURE AND PRACTICE COMMITTEE

COMMENT

Rule 8l applies to all interests created by contracts

for the sale of interest in real" property._ It is speciflcally s

made applicable to earnest maney recelpts...

The rule is divided into two parts, ‘the first conéerning

“.”El‘ .p.v-
purchaser's or vendee's interest: (§B), the second applying to

E .-| 4‘:i.

the seller's or vendor's interest. (Subsection C) ¢ w g _{fq
BRI RN
- Section B. (l) proceeds. upon the premise of ”equitable wﬂﬁﬁ '

_ et \-l.,s R,

a lien against the vendee's contractual interest.: Subsectlon .@;7

- .. BN ST
B.(4) provides that a copy of the application and notice must

be served upon the purchaser and the vendor. Again,.the:‘_i‘

author has fallgq,ﬁo indicate the nature of the requlred

service. {w:,

Section B provideslfor a hearing on the creditor's appli¥
cation at which other creditors and the judgment debtor may
appear. The court is given ,the power to dismiss the applicati&n
or grant relief according to the circumstances shown at the

B O

hearing. A number of proposed methods of relief are set forth

in the rule.




&
®

property was sold before the judgment was docketed. The rule
states that should the property be repossessed or otherwise
re-acquired by the vendor, the judgment shall become a lien
as in the case of after-acquired property.
Section C provides that the creditor has i lien against
the vendor's right to receive p&Qmentslunder the contract
and on the vendor's title reserved as security for such pay-
ments. This lien may be perfected by serving a copy of the
judgment and a notice that future contract payments must be
made to the judgment creditor upon the purchaser of the
property. Again, no mention is made of the method of service.
The purchaser is protected by language in the rule pro-
o )
viding that the creditor's lien is extinguished to the extent 5
that payment had been made to the vendor prior to dervice of

the judgment and notice.

C.(1) (e} This section provides, again, that even if the fkﬁﬁliu;

PR A S

- g §

G F

contract has been'%%corded, the judgment againgé the vendor
is not a lien on th; real property. The creditor is given the
power to compel sale of the vendor's contractual interest
under section C(2). Section C.(3) further clarifies the fact
that statutory liens securiﬁﬁ obligations of the vendor do
not attach to real property that is the subject of a land
sale contract.

The author, for some reason, has limited the scope of

section C. (1) (b) to situvations where the contract has not

been recorded. Although section C.(2} would provide a remedy

(2)
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to creditors holding judgments against vendors who own long-~
term contractual rights, no specific arrangements are made
for those dreditors who might wish to proceed under C.(li(b)

if the contract has been recorded.
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April 10,

Jr.

921 SW Washington Street

Portland,

Dear Austin:

mitted to the Senate Judiciary Committee in 1979.

OR 97210

1980

Counsel

DAVID L. DAVIES
HUGH L. BIGGS

GAlL L. ACHTERMAN
CHARLER F. ADAMS
STEPHEN E.BABSON
MARGARET M. BAUMGARDNER
WIiLLIAM A, GERG
JOHN A.BOGDANSKI
JOHN F. BRADACH
HENRY C. BREITHAUPT
MATTHEW W. CHAPMAN
BERTRAND J. CLOSE
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€. PAUL DAGLE
E.JOSEPH DEAN
CHRISTINE L.DICKEY
MARK R, FEICHTINGER
RANDOLPH C. FOSTER
ANDREW R. GARDNER
SUSAN P. CRABER
DAVID W, GREEN
STEPHEN L. GRIFFITH
THOMAS G. F. GUILBERT

Enclosed herewith is some material which we sub-

I also

enclose a copy of my analysis of proposed amendments which

was given to the legislators shortly before the vote in the

Senate.

In addition,

I have enclosed a memorandum regard-

ing the proposed Uniform Class Actions Act which may be of

help.

WMM: map
Enclosures

Very truly yours,

William M.

McAllister

SUSAN M. HAMMER
NORMAN D. HDLLY
PAMELA L. JACHLIN
PETER R. JARVIE
GREGSORY F. JENNER
JENNIFER J. JORNEQN
CHARLES 8, LEWIS, T
DENRNIS LEYBQOLD
GREGORY H. MACPFHERBON
DANIEL W. MEEX
WiLllam E.MERRITT
THOMAS . NELSON
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BRUCE . FOSEY

GUY A.RANDLES

LCIS D. ROSENBAUM
STEVEN SCRAOGGIN
JAMES RAY ETREINZ
ANN E, THOMPSON
E.WALTER vaN VALRKENBURG



Analysis of Proposed Amendments to ORS 13.260

A. General Observations

The existing law was passed in 1973 as a result of

compromises between representatives of plaintiffs and defen-

‘dants. It has been in effect for nearly six years and has

permitted class recovery of damages in a number of instances,
i.€., rec;very of escrow charges and recovery of interest on
insurance and tax deposits. The proponents of the amendments
made no showing that there was a need for a change - that
meritorious class actions were abandoned because of problems
with the existing law. The amendments are aimed at shifting
the burden or financing class actions to defendants and
eliminating the need for any meaningful communication with
class members.

Since 1973 attorneys have brought class actions
which have a reasonable probability for success. Given the
uncertainty of Jjudicial construction of new amendments, any
change in the balance which was achieved in 1973 increases
the risk of a proliferation of marginal claims and strike
suits,

The judges are familiar with the existing law and
have applied it in a number of cases. In addition, the
Supreme court has interpreted the existing law. Evidentiary

of the the Court's concern about any change in the existing
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law is the memorandum provided to the Senate Judiciary
Committee by Judge Reatty, concurred in by Judge Dale,
requesting that the Council on Court Procedures consider
the proposed amendments before they become law.

B. Specific Changes

1. Removal of Requirement that Notice by Mail
Be Given to Class Members Whose Potential
Monetary Recovery Is Estimated to Be Less
than $100

It is easy to lose sight of the fact that the
aggregate damages in a class action may be in the millions,
but no class member may be entitled to more than $100. The
proposed amendment makes it possible for a court to order
notice by advertisement in such cases. If a court later
holds that advertised notice was not reasonable and the named
plaintiff loses, the persons who did not get actual notice
may be able to sue the defendant again.

2. Discretionary Assessment of the Cost of
Notice to Defendant

Neither Federal Rule 23 nor the Uniform Class
Action Act allows assessment of all the cost of initial
notice against defendant.

It is basically unfair to reguire defendant to pay
for notice to a plaintiff. In effect defendant is paying to
tell someone that a claim has been made by another person on
his behalf and unless he expends time and effort to remove

himself from the class he also is making a claim.
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get relief, the person has to make a claim. This law has
been in effect for nearly six years. Now the plaintiffs want
to change the balance without demonstrating any need for such
a change.

As a matter of fairness, litigants ocught to have to
say at some point in the proceedings that they want to make a
claim. In cases where amounts due are known, defendants have
sent notices which say a judgment has been rendered against
the defendant and you are due X dollars. If you want to make
a claim, put a check mark in the box and return the claim
form. If plaintiffs do not return the form, it is hard to
say that defendants have been allowed to keep ill gotten
gains. Some people do not want to make & claim against
someone everytime something goes wrong in their life.

C. Conclusion

The proponents of the amendments say they are
representing the little guy. If you take the three amend-
ments as a whole it is possible that plaintiff's attorneys
representing one person whose injury has been minimal can
recover millions of dollars without ever having communicated
with members of the class other than to send them a check.

It seems fair that if people are representing the little guy,
they ought to at least be required to communicate with him

and determine if the little guy wants to make a c¢laim.
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April 11, 1980

Council on Court Procedures
Fredric R. Merrill
Executive Director

School of Law

University of Oregon
Eugene, Oregon 97403

Re: Proposed Rule on Disclosure of Expert
Witnesses

Dear People:

It is my understanding that the Council is again con-
sidering adopting a rule that would require the advance
disclosure of expert witnesses in personal injury
cases.

The Oregon Trial Lawyers Association is on record as
opposing such a rule, as we opposed it when it was
proposed during the last Legislative Session.

At first glance, such a rule appears to be fair, in
that it appears to avoid surprise at trial, and is part
of the federal trend toward more extensive discovery.

However, such a rule in its operation would operate
unfairly against injured persons, and most especially
those injured by defective products and medical negli-
gence. It is common knowledge among plaintiff attor-
neys that qualified expert witnesses willing to testify
in court are difficult to obtain.

This is a particularly acute problem in the area of
medical negligence. Doctors are often very reluctant
to testify against other doctors. They are often
subject to pressure not to testify from other doctors
and defense lawyers., Our member attorneys have often
had doctors, originally willing to testify, later
refuse to testify after their names had been revealed
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to defense counsel. We cannot document the exact nature of
the pressure which seems to be brought on these doctors, but
it certainly does exist.

It is also common knowledge that defense lawyers have far
greater resources with which to defend most personal injury
cases, and if the proposed rule were adopted, the defense
side would have an even greater advantage over persons by
defective products and medical negligence.

Under the current rules, defense counsel already have access
to any reports of doctors which are in existence. Often
plaintiff expert witnesses have prepared reports which are
discoverable by defense counsel now. Thus defense counsel
are not completely without access to information on
plaintiffs' experts.

On behalf of the Board of Governors of the Oregon Trial
Lawyers Association, I urge the Council on Court Procedures
not to adopt the proposed rule.

If I can be of any further assistance, or can provide any
further information, please contact me.

Sincerely,
- “’.F ,f({:

77 %2 1 )AL
Clayggﬁ C.e
Attorney at Law
Executive Director
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